














ultimate decision.” The regulations apply by their terms to all parts of the
government and make no exception for communications from White House
officials. Nor would any of the section 1.1204(b) exemptions appear to be
applicable. In particular, the FCC does not believe that exemption (5) is
available. See 47 C.FR. § 1.1204(b)(5) (exempting presentations “to or
from an agency or branch of the Federal Government or its staff [that] in-
volve[] a matter over which that agency or branch and the Commission
share jurisdiction”). In the view of the FCC General Counsel’s Office, the
exemption for agencies that “share jurisdiction” pertains only to other fed-
eral agencies that exercise statutory authority that overlaps with the FCC'’s
authority; it is not addressed to a government entity that might supervise the
FCC. Accordingly, the White House does not, within the meaning of the
exemption, ‘“share jurisdiction” with the FCC over financial interest and
syndication rules. We believe that the FCC’s interpretation of exemption (5)
is reasonable.

II1.

Finally, you have asked whether it would be permissible for an FCC Com-
missioner to solicit the views of White House officials and whether any such
solicitation would be subject to the FCC disclosure requirements. We are
unaware of any statutory or regulatory provisions that would prohibit such a
solicitation or require that it be included in the rulemaking record. The
conclusions reached above regarding Sierra Club should apply equally to a
solicitation by an FCC Commissioner, because nothing in the court’s ratio-
nale suggested that the protection of ex parte White House communications
should be “one-way”: i.e., protecting communications by White House offi-
cials' but not to them.

Moreover, nothing in the FCC regulations would preclude such a so-
licitation (indeed, the regulations contemplate solicitatigns, see 47 C.F.R.
§ 1.1206(a)(3)) or require that it be docketed. The FCC General Counsel’s
Office has advised us that solicitations are permissible and whether they are
recorded in the rulemaking record is discretionary. Any communication by
a White House official in response to a solicitation, however, would be sub-
ject to disclosure under the same standards governing unsolicited
communications. See 47 C.E.R. §§ 1.1204(b) note, 1.1206(a)(3), 1.1206(a)(1)-
(3) note 1.

CONCLUSION

Ex parte communications by White House officials to FCC Commission-
ers that advocate positions on the ongoing FCC rulemaking proceeding to
evaluate financial interest and syndication rules would be permissible. Ac-
cording to FCC regulations, as interpreted by the FCC General Counsel’s
Office, such communications must be disclosed in the FCC rulemaking record
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if they are of substantial significance and clearly intended to affect the ulti-
mate decision. Solicitations of the views of White House officials by FCC
Commissioners would be permissible and need not be included in the
rulemaking record. Any response by White House officials to such a solici-
tation, however, would be subject to the same disclosure requirements that
apply to unsolicited communications.

JOHN O. MCGINNIS
Deputy Assistant Attorney General
Office of Legal Counsel
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