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has reaffirmed the narrow scope of its
restriction on ex parte communications
in subsequent cases in which it has
explicitly recognized the importance of
allowing ex parte communications in
most informal rulemakings.’' Thus, with
the narrow and rare exception of a case
in which an agency uses informal
rulemaking to decide which of two
individuals will receive a valuable
privilege, the Due Process Clause cannot
provide the basis for a restriction on ex
parte communications in an informal
rulemaking.

The Due Process Clause does apply
to some classes of agency adjudications.
To determine whether Due Process
applies to a class of agency adjudications
requires a determination of whether the
types of adjudications at issue have the
potential to “deprive” a “person” of
“life, liberty, or property.”** The law
governing that determination is com-
plicated. To implicate the Due Process
Clause the agency proceeding must have
the potential to deprive a particular
individual of an interest in “life,”
“liberty,” or “property.” Since FERC
proceedings do not implicate “life,” only
the Due Process Clause’s protection of
“property” or “liberty” interests could be
relevant to FERC proceedings. The
Supreme Court has defined “property”
for Due Process purposes to include: (1)
something like a house or a car that
qualifies as property under state
common law, (2) some benefit like
social security payments that the
individual has been receiving from the
government in the past pursuant to a

*! Sierra Club v. Costle, 657 F. 2d 298, 400-410
(D.C. Cir. 1981)

32U.S. Constitution, Amend. V.

3 For detailed discussion of the definitions of
liberty and property for due process purposes,
see II Pierce, supra. note 1, at §9.4.
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statute that arguably entitles the person
to continue to receive the benefit; and,
(3) a government job if a statute or
contract limits the government’s ability
to terminate the individual who holds the
job.  Some  FERC  adjudicatory
proceedings may involve property
interests that fall in the first or second
category. The Supreme Court has
defined “liberty” to include: (1) freedom
from incarceration, (2) freedom from
government punishment as a result of
exercise of a constitutional right; and,
(3) freedom from official stigmatization
if that stigmatization is contemporaneous
with deprivation of some tangible
interest. It is conceivable that a FERC
adjudicatory proceeding might involve a
liberty interest of the third type.

If the Due Process Clause applies to
an agency proceeding, it does not
necessarily follow that the agency is
prohibited from engaging in ex parte
communications in the proceeding. The
procedures required by Due Process
depend on judicial application of a three-
part balancing test that the Supreme
Court announced in 1976.>* That test can
yield a wide variety of results.* It rarely
produces a prohibition or limitation on
ex parte communications. In fact, I have
found only one regulatory proceeding
(the FCC case discussed supra) in which
a court invalidated an agency action
based on the court’s conclusion that the
agency had engaged in ex parte
communications that violated the Due
Process Clause.*® That case involved two
entities “competing for the same
valuable privilege” and the ex parte
communications were accompanied by

3 Mathews v. Eldridge, 424 U.S. 319, 335
(1976).

11 Pierce, supra. note 1, at §9.5.

%% Sangamon Valley Television v. U.S., 269 F.
2d 221(D.C. Cir. 1959).
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secret gifts to the agency decision-
makers.”” Finally, even in the rare
instance in which the Due Process Cause
might apply to a FERC proceeding, I am
unaware of any case that would suggest
that FERC’s own regulations would not
satisfy the Due Process Clause.

C. REGULATORY RESTRICTIONS ON EX
PARTE COMMUNICATIONS

In the prior two sections, [
considered whether the APA or the U.S.
Constitution places limits on ex parte
communications in FERC proceedings. I
concluded that the APA’s provision
restricting ex parte communications does
not apply and that a constitutional limit
could arise only in rare cases. Despite
this, FERC has adopted regulations
regarding ex parte communications that
go beyond what is required by the APA
or the Constitution. I will now turn to a
discussion of those regulations. When
FERC conducts its proceedings, it must,
of course, abide by its own regulations if
they confer important rights on parties
even if the rules are not required by
statute or by the Constitution.”®

FERC Rule 2201 governs off-the
record communications.”® That rule
prohibits ex parte communications in
“all contested on-the-record proceed-
ings.”* It defines a contested on-the-
record proceeding as “any proceeding
before the Commission to which there is
a right to intervene and in which an
intervenor disputes any material issue,
any proceeding initiated pursuant to rule

71d. at 224.

* United States v. Nixon, 418 U.S. 683, 694-96
(1974); American Farm Lines v. Black Ball
Freight Service, 397 U. S. 532 (1970); U.S. ex
rel. Accardi v. Shaughnessy, 347 U.S. 260
(1954). See generally I Pierce, supra. note 1, at
§6.6.

¥ 18 C.F.R. §385.2201.

“1d. at §385.2201(a).
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206 by the filing of a complaint with the
Commission, or any proceeding initiated
by the Commission on its own motion or
in response to a filing”"' The
prohibition on ex parte communications
does not apply to “notice-and-comment
rulemakings under 5 U.S.C. §553,
investigations under part lb of this
chapter, or any proceeding in which no
party disputes any material issue.”** The
prohibition also does not apply to
“procedural inquiries” or to “a general
background or broad policy discussion
involving a substantial segment of an
industry, where the discussion occurs
outside of any particular proceeding
involving a party or parties and does not
address the specific merits of the
proceeding.”®

The rule also specifies the point at
which a proceeding begins for purposes
of the applicability of the prohibition on
ex parte communications. If the Com-
mission initiates the proceeding, it
begins when the Commission issues the
order in which it initiates the
proceeding.** If the proceeding takes
place after a remand from a court, it
begins when the court issues its
mandate.” If the proceeding is initiated
as a result of the filing of a complaint, it
begins at the time of the filing of the
complaint or at the time the Commission
initiates an investigation on its own
motion.* In any other proceeding to
which the prohibition applies, the
proceeding begins when an intervention
is filed in which the intervenor disputes
a material issue.”’

*11d. at §385.2201(c)(1)(i).
*21d. at §385.2201(c)(1)(ii).
1d. at §385.2201(c)(5).
*1d. at §385.2201(d)(i).
*1d. at §385.2201(d)(i).
*1d. at §385.2201(d)(ii).
*71d. at §385.2201(d)(iv).
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As these regulations indicate,
FERC’s ban on ex parte communications
does not apply to pre-filing meetings.
FERC  therefore allows informal
communications to occur prior to the
time a filing is made and disputed by an
intervenor on a material issue. There is,
as indicated, nothing unlawful about this
practice. Congress did not require that
FERC proceedings resemble judicial
trials. The fact that FERC has gone
beyond what is required by the APA or
the Constitution, and adopted ex parte
rules that apply once an informal
proceeding is initiated does not
invalidate its limited exception for pre-
filing meetings. There is nothing in the
APA, the Constitution, or FERC’s own
regulations that preclude such meetings.
In sum, I conclude that FERC’s practices
respecting ex parte communications,
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including pre-filing meetings, are fully
consistent with the law, provided that
FERC follows its own regulations when
it conducts proceedings.
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