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INTRODUCTION
June 11, 1946, the date on which the Administrative Procedure
Act was approved by President Truman, is notable in the history
of the governmental process. The Act sets a pattern designed to
achieve relative uniformity in the administrative machinery of
the Federal Government. It effectuates needed reforms in the
administrative process and· at the same time preserves the effec.
tiveness of the laws which are enforced by the administrative
agencies of the Government. The members of the Seventy-Ninth
Congress who worked so assiduously on the McCarran-Sumners
Walter bill showed statesmanship and wisdom in dealing with
the difficult problems thus presented.
The Department of Justice played an active role in the de
velopment of the Administrative Procedure Act. In 1938, at a
time when there was criticism of Federal administrative agencies,
Homer Cummings, as Attorney General, suggested to the late
President Roosevelt that the Department of Justice be authorized
to conduct a full inquiry into the administrative process. In re
sponse to this suggestion, President Roosevelt requested Attorney
General Cummings to appoint a committee to make a thorough
study of existing administrative procedures and to submit what
ever recommendations were deemed advisable. For this purpose
the Attorney General appointed a committee of eminent lawyel'll,
jurists, scholars and administrators.
For a period of two years this committee, known as the At
torney General's Committee on Administrative Procedure, de
voted itself to the study of the administrative process. Its work
culminated in the issuance of 27 monographs on the operations of
the more important Government agencies it had investigated,
as well as in a Final Report to the President and to the Congress.
This Final Report is a landmark in the field of administrative
law. In fact, the main origins of the present Administrative
Procedure Act may be found in that Report, and in the so-called
majority and minority recommendations submitted by the Com
mittee. These recommendations were the subject of extensive
hearings held before a subcommittee of the Senate Committee on
the Judiciary in 1941.
5
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There was a lull in legislative activities in the field of admin
istrative law during the next few years by reason of the impact
of war. But when Congress in 1945 resumed consideration of
legislation in this field, the Chairmen of both the Senate and
House Committees on the Judiciary called upon this Department
for ita 88sistance. The invitation was accepted, and the task was
assigned to the Offtce of the Assistant Solieitor General. For
many months the members of that Office assisted in the drafting
and revision of the bill (S. 7) which developed into the Admln-"
istrative Procedure Act.
Finally, in a letter dated October 19, 1946, to the Chairmen
of both Committees on the Judiciary, I endorsed S. 7 aa revised.
I concluded that "The bill appears to offer a hopeful prospect
of achieving reasonable uniformity and fairness in administrative
procedure. without at the same time interfertnl' unduly with the
eflleient and economical operation of the Government!' Sen. Rep.
752, 79th Cong., 1st sess., pp. 37·38. The bill then moved in
regular course through both Committees with a few minor
modifications (H.R. Rep. 1980, 79th Cong., 2nd seu., p. 57). It
was subaequently adopted by both Housell of Congress without a
dillentina' vote.
After the Administrative Procedure Act was signed by PresI
dent Truman on June 11, 1946, It became evident that a major
phase ot our work had just begun. Government agencies were
calling upon us for advice on the meaning of various provisions
of the Act. We endeavored to turnish that advice promptly and
in detail to every agency which consulted us. At length I decided
that we eould offer a definite service by preparing a general
analysis of the provisions of the Act in the light of our experi
ence. This manual is the result of that effort. It does not purport
to be exhaustive. It was intended primarily as a guide to the
agenci. in adjusting their procedures to the requirements of
the Act.
George T. Washington, the Assistant Solicitor General, wu
assigned the tasks I have just described-both the rendition of
advice to the ag'eneie8 and the preparation of the manual. He had
assisted in drafting the Act and was familiar with the admiDla
trative problems of the agencies. Two members of his stair,
Robert Ginnane and David Reich, took the major burden of the
work, under the supervision and direction of :Mr. Washington and
myself. The manner in which the task has been canied out baa
my fuJI approval.
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While the manual was intended originally for distribution only
to Government agencies, public demand for it has been so great
that I have decided to make it generally available. I trust that it
will prove helpful to those who find a need for it.
A word of explanation as to the manner in which the manual
is arranged should be helpful. It has been prepared mainly on a
section by section analysis of the Act. Each of the major sections
is treated in a separate chapter. There has been no separate
treatment of section 11, covering the appointment of examiners,
since the Civil Service Commission is entrusted with the respon
sibilities under that section and is presently engaged in working
out the necessary requirements, assisted by an Advisory Com
mittee of experts designated by the Commission. No chapter as
such is being devoted to either section 2 (definitions) or to section
12 (construction and effect) for the reason that by themselves they
have little meaning except in connection with the functional as
pects of the Act. However, there is a separate chapter on two im
portant phases of section 2, namely, the coverage of the Act and
the fundamental distinction between rule making and adjudication.
Tom C. Clark
Attorney General
August 27, 1947

8

A'rl'ORNEY GENERAL'S MANUAL

NOTE CONCERNING MANNQOI' CITATION OF LEGISLATIVE MATBBJAL

The legislative history of the Administrative Procedure Act
reall., begins with the Final Report of the Attornetl GtmmU'.
Committee on Administrative Procedure (cited "'ereiMfttw at
Final Report). This Report led to the introduction in COff,Qr8B.
0/ t"'e Bo-called majority and minorit., bills, rupecti1lel, dlBitl·
nated aB S. 676 and S. 67,., 77th Cong., IBt se8•• TAu, billc,
together wit. S. 918, formed the baBiB for the e:r:ttmriv, au
valuable heanngB held in 19,.1 before a subcommittee of tM Snate
Committee on the Judiciary (cited hereinafter as SeMt. Hean.,.,.
(19,.1». In 191,5,the"House Committee on the Judiciary heW brief
hean.,.,. (cited hereinafter aB House Hearif&g. (19U)) 011 varioUl
adminilltrati1le procedure billB, of wkic1f, H.R. 1101, 79tA Cong., 1.t
888B., WaB tAe precursor of the present Act. Allo in Jvn.e 19U, tM
Senate Committee on the Judiciary issued a comparatl1le print, wit1&
comments" whicA ill a.n eBstmtial part of tM legislati11' hiBto.,.,.
The Committee reports on the Act are Stm. Rep. 761, 79tA C01&I1.,
1st 8888. (cited hereinafter as Sen. Rep.). and H.R. Rep. 1980,
79tA Cong.,l1&d 8eBB. (cited hereinafter M H.R. Rep.).1f& Octob",.
191,5, the Attorney General, at the requ88t of th, Senate Committ"
on til.. Judiciary, 8ubmitted a letter, witk memora1ldum attacked,
settiflg fortA the understanding of tke Department Of Justice
as to tke purpose and meaning of the variou provwnt of tM
bill (S. 7). This letter and memorandum constitute Append.U: B
of tAe Senate Committee Report and kave been printed as Appen
dix B to tkis manual.
There may be obtained from the Government Printing Of/iee
Sen. Doc. No. 21,8, 79th Cong., 2nd 8e88., entitled "AdminiBtrati11'
Procedure Act-Legislative HistoT'll' (cited hereino./ter as Stm.
Doc.), whieA contai1l8 the Senate and House debat.. 011 tM
Administrati116 Procedure Act, together witk aU tM docufntmg
mentioned above, e:ccept the Final Report of the Attorn" Gmeml',
Committee on Administrative Procedure and the Senat, Hearing,
(1941). Wkereller appropriate, there will be two citatioN,
to the particular report or hearing if& which tk, legislati11e mate
rial appear" the other a parenthetical reference to the correBp01ld
ing page in tke Senate Document.

Oft,

9

ADMINISTRATIVE PROCEDURE ACT

I
FUNDAMENTAL CONCEPTS

a. Basic Pu'rposes of the Administrative Procedure Act
The Administrative Procedure Act may be said to have four
basic purposes:
1. To require agencies to keep the public currently informed
of their organization, procedures and rules (sec. 3).
2. To provide for public participation in the rule making
process (see. 4).
3. To prescribe uniform standards for the conduct of formal
rule making (sec. 4(b) and adjudicatory proceedings (see. 5),
i.e., proceedings which are required by statute to be made on the
record after opportunity for an agency hearing (sees. 7 and 8).
4. To restate the law of judicial review (sec. 10).
b. Coverage of the Administrative Procedure Act
The Administrative Procedure Act applies, with certain ex
ceptions to be discussed, to every agency and authority of the
Government. Section 2 (a) of the Act reads, in part, as follows:
"Agency" means each authority (whether or not within or subject
to review by another agency) of the Government of the United States
other than Congress, the courts, or the governments of the possessions,
Territories, or the District of Columbia. Nothing in this Act shall be
construed to repeal delegations of authority as provided by law.

It will be seen from the above that agency is defined as
each authority of the Government of the United States, whether
or not within or subject to review by another agency. This
definition was adopted in recognition of the fact that the Govern
ment is divided not only into departments, commissions, and
offices, but that these agencies, in turn, are further subdivided into
constituent units which may have all the attributes of an agency
insofar as rule making and adjudication are concerned.1 For
example, the Federal Security Agency is composed of many
1 The lellalatlve history of seetlon 2 Ca) Illustrates elearly tile broad leo". of tne t ...
....en"7..• In the Senate Comparative Print of lune 19411, the term
explained ... followl (p. 2): "It Is neeellary to define sgeney .. 'suthorlty' ratber than ..,
name or form. beeause of the preaent system of Ineludln. one •••ncy within "nother or of
autbori.ln. Internal boards or 'dlvlalona' to have final authority. 'Authority' meana any
officer or board. whether within another a.ency or not, which In' Ia... haa authority to take
final and blndln, action with or without appeal to lOme luperlor admlniat~atl~e authority.
'naua, 'dlvialona of the Interatate Commerce Commlsllon and the judicial ollcera
of the Departmant of Alrrlculture would be 's.encl..' within thll dellnltlon'"
(Sen.
DNI. p. lSI. And In the Senate Report the fallolvlnlr appeara at pair" 10: "The word
'authority' I. advlaedly UBed .. meanln. whatever persona are v..ted with po...er. to aet
(rather than the mere form of a.eney orlranl••t1on Buch .. department, eommlalloD,
board, or bureau) beeaule the real authorltlea may be lOme lubordlnate or samldependent
pesoa or perlOnl ...Ithln lucb form of oraanilation'" CSen. Doc. p. 118). See alao H.lL
Rep. p. 19 CSen. Doe. p. 2118).

""'''7
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authorities which, while subject to the overall supervision of that
agency, are generally independent in the exercise of their func
tions. Thus, the Social Security Administration within the Federal
Security Agency is in complete charge of the Unemployment
Compensation provisions of the Social Security Act. By virtue
of the definition contained in section 2 (a) of the Administrative
Procedure Act, the Social Security Administration is an agency,
as is its parent organization, the Federal Security Agency.
The Administrative Procedure Act applies to every authority
of the Government of the United States other than Congress, th~
courts, the governments of the possessions, Territories, and the
District of Columbia (sec. 2 (a) ). The term "courts" is not limi
ted to constitutional courts, but includes the Tax Court, the Court
of Customs and Patent Appeals, the Court of Claims, and similar
courts. Sen. Rep. p. 38 (Sen. Doc. p. 408).
While the Administrative Procedure Act covers generally all
agencies of the United States, certain agencies and certain func
tions are specifically exempted from all the requirements of the
Act with the exception of the public information requirements
of section 3. Section 2 (a) states, in part: "Except as to the
requirements of section 8, there shall be excluded from the oper
ation of this Act (1) agencies composed of repre!SentativE:~ of
the parties or of representatives of organizations of the parties
to the disputes determined by them, (2) courts martial and
military commissions, (3) military or naval authority exer
cised in the field in time of war or in occupied territory, or (4)
functions which by law expire on the termination of present
hostilities, within any fixed period thereafter, or before July 1,
1947, and the functions conferred by the following statutes:
Selective Training and Service Act of 1940; Contract Settlement
Act of 1944; Surplus Property Act of 1944; Sugar Control Exten
sion Act of 1947;1 Veterans' Emergency Housing Acta of 1946;
and the Housing and Rent Act of 1947,4"
It will be helpful to consider each of these exceptions sepa
rately:
(1) "agencies composed of representatives of the parties or
of representatives of organizations of the parties to the disputes
determined by them." This definition is intended to embrace such
agencies as the National Railroad Adjustment Board, composed
2 Tbt. exception .... .dded bS' Public L... 80. 80th Conl'.. 1st
.
exception ..u aclded by Public LaWB 663 .nd 719. 79th Con
2d .....
4 Tbla exception was added bS' Public L.w 129. 80th Con.... lit ......

a Tht.

i
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of representatives of employers and employees. In addition, it
includes agencies which have a tripartite composition in that
they are composed of representatives of industry, labor and the
public, such as the Railroad Retirement Board and special fact
finding boards. H.R. Rep. p. 19 (Sen. Doc. p. 253) ; 92 Congo Rec.
2162,5649 (Sen. Doc. pp. 307, 355). The exemption, it will be seen,
is not limited to boards which convene only occasionally, with per
diem compensation, to determine, arbitrate or mediate particular
disputes, but allm includes similar boards or agencies composed
wholly or partly of full-time paid officers of the Federal Govern
ment.
(2) "courts martial and military commissions."
(3) "military or naval authority exercised in the field in time
of war or in occupied territory."
(4) "functions which by Jaw expire on the termination of
present hostilities, within any fixed period thereafter, or before
July 1, 1947, and the functions conferred by the following statutes:
Selective Training and Service Act of 1940; Contract Settlement
Act of 1944; Surplus Property Act of 1944; Sugar Control Ex
tension Act of 1947; Veterans' Emergency Housing Act of 1946;
and the Housing and Rent Act of 1947." The functions thus ex
empted on the ground of their temporary nature may be classified,
as to their termination, as follows:
(a) "On the termination of present hostilities"-A con
siderable number of statutes authorizing wartime programs and
controls limit the duration of these functions by such phrases as
"in time of war", "for the duration of the war", "upon cessation of
hostilities as proclaimed by the President", "upon the termination
of the unlimited national emergency proclaimed by the President
on May 27, 1941", etc. It is clear from the legislative history of
section 2 (a) that the exemption is not to be limited to functions
derived from statutes which provide for expiration "on the
termination of present hostilities" sic, but rather extends to all
functions which are limited as to duration by phrases such as
those quoted above. House Hearings (1945) pp. 36-37 (Sen. Doc.
pp. 82-83); 92 Congo Rec., 5649 (Sen. Doe. p. 355). It is also
clear that this exemption for temporary war functions is in
no way affected by the circumstance that they may be con
tinued in existence for a considerable period of time after
combat operations have ceased. It is well established that stat
utes authorizing such temporary agencies and functions remain

12
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in effect until a formal state of peace is restored or some earlier
termination date is made effective by appropriate governmental
action. See Hamilton v. Kentucky Distilleries Co., 251 U. S. 146
(1919) ; and the Attorney General's letter to the President, dated
September I, 1945, in H.R. Doc. 282, 79th Cong., 1st sess., p. 49.
The conclusion that the exemption is not measured by the dura
tion of actual combat operations is confirmed by the fact that
this Act, containing the exemption, did not become law until
June 11, 1946.
(b) "Within any fixed period thereafter (after the termin.
tion of present hostilities) "-This phrase provides exemption for
functions which terminate, for example, "six months after the
termination of the unlimited national emergency proclaimed by
the President on May 27, 1941." It is unnecessary to repeat the
discussion under (a), 8upra, as the meaning of the phrase
"termination of present hostilities."
(c) "On or before July 1, 1947"-This encompasses such
functions as expire on or before that date.
(d) The functions conferred by the Selective Training and
Service Act of 1940, the Contract Settlement Act of 1944, the
Surplus Property Act of 1944, the Veterans' Emergency Housing
Act of 1946, the Sugar Control Extension Act of 1947 and the
Housing and Rent Act of 1947 are specifically exempted, re
gardless of their expiration date. Thus the War Assets Adminis
tration, insofar as its functions are derived from the Surplus
Property Act, is not subject to the provision of the Act, with the
exception of section 8.
The foregoing agencies and functions have been specifically
exempted from all the provisions of the Act with the exception of
section 3. This means, in effect, that the rule making provisions
of section 4, the adjudication provisions of section 5, and the
judicial review provisions of section 10 are not applicable to them.
These broad exceptions, accordingly, must be borne in mind
in connection with the discussion of the other sections of the Act.
Specific exceptions to various sections will be noted in the dis
cussion of such sections.
c.-Distinction Between Rule Making and Adjudication.
The Administrative Procedure Act prescribes radically dif
ferent procedures for rule making and adjudication. Accordingly,
the proper classification of agency proceedings as rule making or
adjudication is of fundamental importance.

ADMINISTRATIVE PROCEDURE ACT
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"Rule" and "rule making", and "order" and "adjudication"
are defined in section 2 as follows:
(c) Rule and rule making. "Rule" means the whole or any part of
any agency statement of general or particular app'licability and future
effect designed to implement, interpret, or prescrIbe law or policy or to
describe the organization, procedure, or practice requirements of any
agency and includes the approval or prescription for the future of
rates, wages, corporate or financial structures or reorganizations
thereof, prices, facilities, appliances, services or allowances therefor or
of valuations, cost, or accounting, or practices bearing upon any of
the foregoing. "Rule making" means agency process for the formula
tion, amendment, or repeal of a rule.
(d) Order and adjudication. "Order" means the whole or any part
of the final disposition (whether affirmative, negative, injunctive, or
declaratory in form) of any agency in any matter other than rule
making but including licensing. "AdJudication" means agency process
for the formulation of an order.
(e) Licen8e and licensing. "License" includes the whole or part of
any agency permit, certificate, approval, registration, charter, mem
bership, statutory exemption or other form of permission. "Licensing"
includes agency process respecting the grant, renewal, denial, revoca
tion, suspension, annulment, withdrawal, limitation, amendment, mod
ification, or conditioning of a llcense.

Since the definition of adjudication is largely a residual one,
i.e., "other than rule making hut including licensing", it is logical
to determine first the scope of rule making. The definition of rule
is not limited to substantive rules, but embraces interpretative,
organizational and procedural rules as well.· Of particular import
ance is the fact that "rule" includes agency statements not only
of general applicability but also those of particular applicability
applying either to a class or to a single person. In either case,
they must be of future effect, implementing or prescribing future
law. Accordingly, the approval of a corporate reorganization by
the Securities and Exchange Commission, the prescription of
future rates for a single named utility by the Federal Power
Commission, and similar agency actions, although applicable only
to named persons, constitute rule making. H.R. Rep. p. 49, fn. 1
(Sen. Doe. p. 288).
As applied to the various proceedings of Federal agencies, the
definitions of "rule" and "rule· making", and "order" and "ad
judication" leave many questions as to whether particular pro
ceedings are rule making or adjudication. For example, the Ques
tion arises whether agency action on certain types of applications
is to he deemed rule making or licensing (adjudication), in view
of the fact that there is apparent overlapping between the deftniI Note that .«tlon 4 (apart from 4(d)) fa applleable only to subatanUve rul•• Le.•
ruJ. Issued punuant to statutory authority to implement statutory polley. u by fbdq
rates or detlnlnc standards.

.
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tion of "rule" in section 2 (e) and of "license" in section 2 (e).
Thus, "rule" includes the "approval • • • for the future • • .", and
"license" is defined to include "any agency permit, certificate,
approval • • • or other form of permission."
An obvious principle of construction is that agency proceedings
which fall within one of the specific categories Of section 2 (c), e.g.,
determining rates for the future, must be regarded as rule making,
rather than as coming under the general and residual definition
of adjudication. Furthermore, the listing of specific subjects in
section 2 (c) as rule making is not intended to be exclusive. It is
illustrative only. H.R. Rep. 20 (Sen. Doc. p. 254). Thus, in d\t~r
mining whether agency action on a particular type of application
is "rule making", the purposes of the statute involved and the
considerations which the agency is required to weigh in granting
or withholding its approval will be relevant; if the factors govern
ing such approval are the same, for example, as the agency would
be required to apply in approving a recapitalization or reorganiza
tion (clearly rule making), this circumstance would tend to support
the conclusion that agency action on such an application is rule '
making.
More broadly, the entire Act is based upon a dichotomy between'
rule making and adjudication. Examination of the legislative
history of the definitions and of the differences in the required
procedures for rule making and for adjudication discloses highly
practical concepts of rule making and adjudication. Rule making
is agency action which regulates the future conduct of either .
groups of persons or a single person; it is essentially legislative
in nature, not only because it operates in the future but also be
cause it is primarily concerned with policy considerations. The
object of the rule making proceeding is the implementation or
prescription of law or policy for the future, rather than the
evaluation of a respondent's past conduct. Typically, the issues
relate not to the evidentiary facts, as to which the veracity and
demeanor of witnesses would often be important, but rather to
the policy-making conclusions to be drawn from the facts. Senate
Hearings (1941) pp. 657, 1298, 1451. Conversely, adjudication
is concerned with the determination of past and present rights
and liabilities. Normally, there is involved a decision as to whether
past conduct was unlawful, so that the proceeding is characterized
by an accusatory fiavor and may result in disciplinary action.
Or, it may involve the determination of a person's right to bene
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fits under existing law so that the issues relate to whether he is
within the established category of persons entitled to such bene
fits. In such proceedings, the issues of fact are often sharply
controverted. Sen. Rep. p. 39 (Sen. Doc. p. 225) ; 92 Congo Rec.
5648 (Sen. Doc. p. 353).
Not only were the draftsmen and proponents of the bill
aware of this realistic distinction between rule making and ad
judication, but they shaped the entire Act around it. Even in
formal rule making proceedings subject to sections 7 and 8, the
Act leaves the hearing officer entirely free to consult with any
other member of the agency's staff. In fact, the intermediate
decision may be made by the agency itself or by a responsible
officer other than the hearing otncer. This reflects the fact that
the purpose of the rule making proceeding is to determine policy.
Policy is not made in Federal agencies by individual hearing
examiners; rather it is formulated by the agency heads relying
heavily upon the the expert staffs which have been hired for that
purpose. And so the Act recognizes that in rule making the inter
mediate decisions will be more useful to the parties in advising
them of the real issues in the case if such decisions reflect the
views of the agency heads or of their responsible officers who assist
them in determining policy. In sharp contrast is the procedure
required in cases of adjudication subject to section 5 (c). There
the hearing officer who presides at the hearing and observes the
witnesses must personally prepare the initial or recommended
decision required by section 8. Also, in such adjudicatory cases,
the agency officers who performed investigative or prosecuting
functions in that or a factually related case may not participate
in the making of decisions. These requirements reflect the charac
teristics of adjudication discussed above.
The foregoing discussion indicates that the residual definition
of "adjudication" in section 2(d) was intended to include such
proceedings as the following:
1. Proceedings instituted by the Federal Trade Commission
and the National Labor Relations Board leading to the
issuance of orders to cease and desist from unfair methods
of competition or unfair labor practices, respectively.
2. The determination of claims for money, such as compensa
tion claims under the Longshoremen's and Harbor Workers'
Compensation Act, and claims under Title II (Old Age
and Survivors' Insurance) of the Social Security Act.
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3. Reparation proceedings in which the agency determines
whether a shipper or other consumer is entitled to damages
arising out of the alleged past unreasonableness of rates.
4. The determination of individual claims for benefits, such
as grants-In-aid and subsidies.
5. Licensing proceedings, including the grant, denial, renewal,
revocation, suspension, etc. of, for example, radio broad
casting licenses, certificates of public convenience and
necessity, airman certificates, and the like.

..
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II
SECTION 3-PUBLIC INFORMATION

/

The purpose of section 3 is to assist the public in dealing with
administrative agencies by requiring agencies to make their admin
istrative materials available in precise and current form. Section
3 should be construed broadly in the light of this purpose so as
to make such material most useful to the public. The public
information requirements of section 3 do not supersede the
Federal Register Act (44 U.S.C. 301 et seq.). They are to be
integrated with the existing program for publication of mate
rial in the Federal Register and the Code of Federal Regulations.
The Federal Register Regulations (11 F.R. 9833) govern the
manner in which documents are to be prepared prior to sub
mission to the Division of the Federal Register. All materials issued
under section 3 (a) of the Act will be included in the Code of
Federal Regulations and should be prepared accordingly. The
Division of the Federal Register is prepared to offer assistance
to the agencies in this respect.
AGENCIES SUBJECT TO SECTION 3

This section, unlike the other provisions of the Act, is applic
able to all agencies of the United States, excluding Congress, the
courts, and the governments of the Territories, possessions, and
the District of Columbia. Every agency, whether or not it has
rule making or adjudicating functions, must comply with this
section. Section 2 (a), defining agencies, states specifically that
even the exemption for the functions enumerated in the last
sentence of that section does not extend to section 3. Accordingly,
agencies performing temporary war functions must comply with
this section.
EXCEPTIONS TO REQUIREMENTS OF SECTION

3

Two exceptions have been made to section 3, namely:
"(1) Any function of the United States requiring secrecy in

the public interest." This would include the confidential opera
tions of any agency, such as the confidential operations of the
Federal Bureau of Investigation and the Secret Service and, in
general, those aspects of any agency's law enforcement pro
cedures the disclosure of which would reduce the utility of such
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procedures. It is not restricted, however, to investigatory fune
tions. The Comptroller of the Currency, for example, may have
occasion to issue rules to national banks under such circumstances
that the public interest precludes publicity.
It should be noted that the exception is made only "to the
extent" that the function requires secrecy in the public interest.
Such a determination must be made by the agency concerned. To
the extent that the function does not require such secrecy, the
publication requirements apply. Thus, the War Department ob
viously is not required to publish confidential matters of military
organization and operation, but it would be required to publish
the organization and procedure applicable to the ordinary ctv11
functions of the Corps of Engineers.
•• (2) Any matter relating solely to the internal management
0/ an agBnC1l." This exception is in line with the spirit of the
public information requirements of section S. It a matter 18
solely the concern of the agency proper, and therefore does not
affect the members of the public to any extent, there is no require
ment tor publication under section 3. Thus, an agency's internal
personnel and budget procedures need not be published (e.g., rules
as to lea'Ves of absence, vacation, travel, etc.). However, in case
of doubt as to whether a matter is or is not one of internal
management, it is suggested that the matter be published in the
Federal Register, assuming it does not require secrecy in the
public intereat.
"Internal management at an agency" should not be construed
as intra-agency only; it includes functions of internal Federal
management, silch as most of the functions of the Bureau ·of the
Budget, and interdepartmental committees which are established
by the President for the handling of internal management
problems.
It should be understood that the following discussion of the
requirements of section 3 is not applicable to the above italicized
functions since they are expressly exempted from the section.
EFFECTIVE DATE-PROSPECTIVE OPERATION

Section 8, which took effect on September 11, 1946, is prospec
tive in operation. 92nd Congo Rec. 5650 (Sen. Doc. p. 357). It
has no application to materials issued prior to that date. To the
extent that an agency's procedures and organization had been
published theretofore in the Federal Register (for example,
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formal rules of practice), it was not necessary to republish them.
Appropriate citations were frequently made to such previously
published materials. Under section 3 (a) (3), publication in the
Federal Register is required of substantive rules (and statements
of general policy and interpretations formulated and adopted by
the agency for the guidance of the public) issued on and after
September 11, 1946.
The Federal Register of September 11, 1946, Part II, appear
ing in four sections and containing 966 pages, contains the material
prepared by Government agencies in initial compliance with
section 3.
SECTION 3 (a)-RuLES

Section 3 (a) directs each agency to "separately state and
currently publish in the Federal Register" its organization,
procedures and substantive rules.
SEPARATE STATEMENT

The three classes of material-organizational, procedural, and
substantive rules-must be published in the Federal Register
under separate and appropriate headings. Such separate state
ment, however, should not be carried to so logical an extreme
as to inconvenience the public. For example, if an agency grants
public benefits, it would be proper to include in the substantive
rules relative to those benefits a statement as to the form to be
used in applying for such benefits and the place of filing; how
ever, the same procedural information must also be set forth or
referred to in the separate statement of the agency's procedure.
This may be accomplished by inserting in the procedural state
ment a notation to the effect that the procedure for obtaining
public benefits may be found at a designated part of the sub
stantive rules relative to such benefits.
DESCRIPTION OF ORGANIZATION

Section 3 (a) (1) requires that every agency shall separately
state and currently publish in the Federal Register "(l) descrip
tions of its central and field organization including delegations by
the agency of final authority and the established places at which,
and methods whereby, the public may secure information or make
SUbmittals or requests." It is only delegations of final authority

.....
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which need be listed. In this connection, it should be noted that
there is no requirement to list in the rules the names of specific
individuals to whom power is delegated, unless such specific
designation is otherwise required by law, nor is there any
requirement that isolated instances of delegation made on an
ad hoc basis be published. Senate Hearings (1941) p. 1329. How
ever, the agency should list by title the offices or officers to whom
definite delegations of final authority have been made (e.g.,
Claims Division of the Department of Justice, or Regional Di
rector of the War Assets Administration). Under this subsection,
it may be advisable also for agencies to state specifically the
powers which may be exercised by persons serving in an "acting"
capacity.
An agency's central organization should be described by
listing its divisions and principal subdivisions and the functions
of each. Field organizations should be described by listing the
location of such offices, together with a statement of their
functions. For example, if certain field offices have authority to
issue interpretative or advisory opinions, this should be specified
together with a statement as to whether such opinions are sub.
ject to review or confirmation by the agency's central or other
office. In general, there should be a statement of the information
which may be obtained from, and the applications or requests
which may be tiled with, the different field offices. In view of the
last sentence of section 3 (a), it is important that each agency
state clearly the types of applications, etc., if any, which it re
quires to be filed. with designated agency offices.
STATEMENT OF PROCEDURES

Section 3 (a) (2) provides that every agency shall separately
state and currently publish in the Federal Register" (2) statements
of ~he general course and method by which its functions are
channeled and determined, including the nature and requirements
of all formal or informal procedures available as well as forms
and instructions as to the scope and contents of all papers, reports,
or examinations." This subsection is primarily concerned with
the procedures by which an agency diflcharges its public functions
-such as rule making, adjudication, and the administration of
loan, grant and benefit programs. No categorical statement can
be made as to the manner in which each agency should describe

~
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"the general course and method by which its functions are chan
neled and determined."
Section 3 does not requi!'e an agency to "freeze" its procedures,
nor does it force the adoption of procedures more formal than
those previously prevailing. An agency need not invent procedures
where it has no reason to establish any procedures. Senate Hearings
(1941) p. 1337. However, the agency must, in accordance with
section 3, keep the public currently informed of changes in the
actual procedures available. Of course, the published procedures
of the agency may provide (subject to applicable law) for emer
gency or exceptional cases.
Where there is an established procedure for the handling of
certain functions, the routing of and responsibility for such func
tions may be stated with reasonable particularity. Some functions,
however, may be exercised so seldom that it will not be practicable
to prescribe a definite routine. In such cases, the published infor
mation should at least include a statement of the office to which
inquiries may be directed.
In brief, section 3 (a) (2) requires an agency to disclose in
general terms, designed to be realistically informative to the
public, the manner in which its functions are channeled and de
termined. In this connection, it should be remembered that matters
of internal management are exempted from the publication re
quirements of section 3.
Informal conference procedures used by an agency should be
publicized with a view to both serving the convenience of the
public and facilitating the agency's operations. Such procedures
exist widely and are known to the specialized practitioners. The
general public should be informed of their availability and as
to how and where to take advantage of them.
Forms for application, registration, etc., and the instructions
accompanying such forms need not be published in full; publica
tion of a simple statement of the function and contents of the
form, and of where copies of the form, if available, may be ob
tained, is sufficient. H.R. Rep. p. 22 (Sen. Doc. p. 256).
Attention is called to the last sentence of the section, stating
"No person shall in any manner be'required to resort to organiza
ion or procedure not so published." Should an agency fail to
publish, for example, a listing of its field offices with their func
tions, persons who have not received actual notice of such agency
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organization may contend that they are not bound to resort to a
field oft\ce prior to institution of their case in the central office.
SUBSTANTIVE RULES

Section 8 (a) (8) provides that every agency shall separately
state and currently publish in the Federal Register "(8) substan
tive rules adopted as authorized by law and statements of general
policy or interpretations formulated and adopted by the agency
for the auidanee of the publie, but not rules addressed to aJ,ld
served upon named persons in accordance with law." This exemp
tion for "rules addressed to and served upon named persons in
accordance with law" is designed to avoid filling the Federal ReI'
ister with a great mass of particularized rule making, such as
schedules of rates, Which have always been satisfactorily handled
without general publication in the Federal Register.
The phrase "substantive rules adopted as authorized by law"
refers, of course, to rules issued by an agency to implement statu
tory poliq. Examples are the Federal Power Commiulon'. rules
preseribiq uniform systems of accounts and proxy rules illlUed
by the Seeuriti. and Exchange Commission.
Stau.nentB of general policy and interpretations need be pub
lished oDl1 if they are formulated and adopted by the a,ency for
the· ptdanee of the publie. The Act leaves each llI'enq. free to
detertnine for itself the desirability of formulating policy state
ments for the guidance of the public. To the extent that an agency,
however, enunciates such statements of general policy in the form
of speech., rele¥es or otherwise, the Act requires them to be
publiahed in the Federal Register.
The term "public" would not seem to embrace states. For
example, the Federal Security Agency sends interpretative guides
to states to assist them in complying with the requirements of
the Unemployment Compensation provisions of the Social Se
curity laws. Such guide. need not be published sinee they are not
for the use of the "public" but only for the state governments.
Section 8 <a) does not require publication in the Federal Reg
ister of statements of agency policy and interpretations which
are developed and enunciated only in the course of adjudicatory
orders and opinions; such orders and opinions are treated as a
separate and distinct body of administrative materials under
section 8 (b) •
An advisory interpretation relating to a specific set of facts
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is not subject to section 3. 92 Congo Rec. 5649 (Sen. Doc.
p. 366). For example, a reply from the agency's general
counsel to an inquiry from a member of the public as to the appli
cability of a statute to a specific set of facts need not be published.
SEC1'ION 3 (b) -OPINIONS AND ORDERS

Section 3(b) provides that "Every agency shall publish or,
in accordance with published rule, make available to public in
spection all final opinions or orders in the adjudication of eases
(except those required for good cause to be held confidential
and not cited as precedents) and all rules." Section 3(b) does
not require publication of these materials in the Federal Register
or in any other prescribed form. Regular publication of decisions
in bound volumes or bulletins, as many agencies are now doing,
will suffice; in such cases, however, the agency should publish
a rule stating where copies of such orders and opinions may
be obtained or inspected during the interval prior to publica
tion. It should be noted that the materials specified by section
S (b) need not be published at all if, in accordance with the
agency's rule published in the Federal Register pursuant to
section 3(a) (1), they are available for public inspection. It Is
suggested that to the extent section 3 (b) is complied with by
making materials available for inspection, such inspection be
made possible, where practicable, in regional offices as well as
in the agency's central office.
The scope of the phrase "opinions or orders in the adjudication
of cases" is governed by section 2 (d) and, accordingly, includes
orders or opinions issued with respect to licenses. Adjudicatory
orders and opinions which are not "final" need not be published
or made available for inspection. However, where intermediate
orders and opinions would be useful to the public as, say, pro
cedural precedents, agencies may wish to publish them or make
them available for inspection in the same manner as final orders
a.nd opinions.
An agency may withhold from publication or inspection final
orders and opinions "required for good cause to be held confiden
tial and not cited as precedents." If it is desired, however, to
rely upon the citation of confidential materials, the agency should
first make available some abstract of the confidential material in
such form as will show the principles relied upon without re
vealing the confidential facts.
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The last three words of section 3 (b) "and all rules" include
"rules addreued to and served upon named persons in accordance
with law" which are excluded from the publication requirement of
section 8(a) (8). See H.R. Rep. p. 50, fn. 7 (Sen. Doc. p. 284).
Thus rules involving corporate mergers and reorganizations
where all the parties are served need not be published in the
Federal Relister pursuant to section S (a) ; instead the provisions
of section 8(b) apply. It is sufficient, therefore, if such rules
are made available for public inspection.
SECTION 3(c)-PUBLIC RECORDS

Seetlon 3 (e> provides that "Save as otherwise required by
statute, matters of oftlclal record shall in accordance with publiahed
rule be made available to persons properly and directly concerned
except information held confidential tor good cause found." The
introductory savina clause is intended to preserve existing statu....
torr requirementa for confidential treatment of certain materials,
such u income to returns.
Each a••DCY should publish in the Federal Reaiater, und.. a
(a> (1), a rule Uating the types of official record. in ita ftIea, cJa...
ifying them in terma of whether or not they are confidential in
charaeter, .tina tbe manner in which information is available
(u bJ inapection or sale C)f photostatic copies), the method of
applyina for information, and by what officials the application
will be determined.
The term "oftlcla1 record" is diflicult of definition. In general,
it may be stated that matters of official record will include (a)
applicatioJl8, registrations, petitions, reports and returns filed by
members of the public with the agency pursuant to statute or
the aaency'. rules, and (b) all documents embodyina agency &e
tions, such 88 orders, rules and licenses. In formal proceedings,
the pleadinp, transcripts of testimony, exhibits, and all documents
received in evidence or made a part of the record are "matters of
ofllcial record."
Section 8 (c) does not purport to detlne "ofllcial record."
Each agency muat examine its functions and the substantive
statute. under which it operates to determine which of its materi
all are to be treated .. matters of official record for the pUrpoael
of the section. Indicative of the types of records which are con
sidered official records by Congress 'are mar>s, plats, or diagrams
in the custody of the Secretary of the Interior (5 U. S. C. (88),
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records, books or papers in the General Land Office (28 U. S. C.
672), and registration statements filed with the Securities and
Exchange Commission under the Securities Act (15 U. S. C. 77f).
The great mass of material relating to the internal operation
of an agency is not a matter of official record. For example, intra
agency memoranda and reports prepared by agency employees
for use within the agency are not official records since they merely
reftect the research and analysis preliminary to official agency
action. Intra-agency reports of investigations are, in general, not
matters of official record; in addition, they usually involve mat
ters of internal management and, in view of their nature, must
commonly be kept confidential.
But even matters of official record need be divulged only to
"persons properly and directly concerned." It is clear that section
3 (c) is not intended to open up Government files for general in
spection. The phrase "persons properly and directly concerned"
is descriptive of individuals who have a legitimate and valid
reason for seeking access to an agency's records. See United
States ez reI. Stowell v. Deming, 19 F. 2d, 697 (App. D.C., 1927),
certiorari denied, 275 U.S. 531. Each agency is the primary judge
of whether the person's interest is such as to require it to make
its official records available for his inspection.
An agency may treat matters of official record as "confiden
tial for good cause found" and upon that ground refuse to make
them available for inspection. Information held "confidential for
good cause found" may be either information held confidential by
reason of an agency rule issued in advance (for good cause)
making specific classes of material confidential, or such informa
tion as is held confidential for good cause found under a particular
set of facts. The section does not change existing law as to those
materials in Government files which have been heretofore treated
as confidential. See Boske v. Comingore, 177 U.S. 459 (1900);
Bvehm v. United States, 123 F. 2d, 791, 805 (C.C.A. 8, 1941).
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III
SECTION 4-RULE MAKING

In general, the purpose of section 4 is to guarantee to the pub.
lie an opportunity to participate in the rule making process. With
stated exceptions, each agency will be required under this section
to give public notice of substantive rules which it proposes to
adopt, and to grant interested persons an opportunity to present
their views to it. Where rules are required by statute to be made
on the record after opportunity for an agency hearing, the pro
visions of sections 7 and 8 as to hearing and decision will apply
in place of the less formal procedures contemplated by section
4 (b). With certain exceptions, no substantive rule may be made
effective until at least thirty days after its publication in the
Federal Register. Section 4 also grants to interested persons the
right to petition an agency for the issuance, amendment or repeal
of a rule.
EXCEPTIONS

In addition to the agencies and functions exempted by section
2 (a), section 4 itself contains two broad exceptions to its re
quirements.
cc

(1) any military, naval, or foreign affairs function of the

United States". The exemption for military and naval functions
is not limited to activities of the War and Navy Departments but
covers all military and naval functions exercised by any agency.
Thus, the exemption applies to the defense functions of the Coast
Guard and to the function of the Federal Power Commission
under section 202 (c) of the Federal Power Act (16 U.S.C. 824a
(c». Sen. Rep. p. 39 (Sen. Doc. p. 225); Senate Hearings
(1941) p.502.
As to the meaning of "foreign affairs function", both the
Senate and House reports state: "The phrase 'foreign affairs
functions,' used here and in some other provisions of the bill,
is not to be loosely interpreted to mean any function extending be
yond the borders of the United States but only those 'affairs' which
so affect relations with other governments that, fol' example,
public rule making provisions would clearly provoke definitely
undesirable international consequences." Sen. Rep. p. 13; H.R.
Rep. p. 23 (Sen. Doc. pp. 199, 257). See also Representative
Walter's statement to the House, 92 Congo Rae. 5650 (Sen.
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Doc. p. 358). It is equally clear that· the exemption is not
limited to strictly diplomatic functions, because the phrase
"diplomatic function" was employed in the January 6, 19·15 draft
of S. 7 (Senate Comparative Print of .June 19,15, p. 6; Sen. Doc.
p. 157) and was discarded in favor of the broader and more
generic phrase "foreign affairs function". In the light of this
legislative history, it would seem clear that the eltception must be
construed as applicable to most functions of the State Depart
ment and to the foreign affairs functions of any other agency.
"(2) any matter relating to agency manaaement or personnel
or to public property, loans, grant.'1, benefits, or contracts". 'rhe
exemption for matters relating to "agency management or per
sonnel" is self-explanatol'y and has been considered in the dis
cussion of "internal managenwnt" under section a. The exemption
of "any matter relating '. • il to public property, loans, grants,
benefits, or contracts" is intende(l generally to cover the "pro
prietary" functions of the Federal Government. 92 Congo Ree.
5650 (Sen. Doc. p. :158). It will be helpful to consider the
implication of each of these phrases separately.
Public Property. This entbraces rules issued by any agency
with respect to real or personal property owned by the United
States or by any agency of the United States. Thus, the making of
rules relating to the public domain, i.e., the sale or lease of
public lands or of mineral, timber or grazing rights in such lands,
is exempt from the requirements of section I. The exemption
extends, for examplEl, to rulcfl issuell by the Tennessee Valley
Authority in relation to the management of its properties, and
by the Maritime Commission with respect to ~\hips owned by the
United States. The term "public property" includes property
held by the United States in trust or as gu:mlian; e.g., Inllian
property. II.R. Rep. p. 23 (Sen. Doc. p. 257).
Loans. This exempts rules issued with respect to loans by such
agencies as the Reconatruction Finance Corporation, the Com
modity Credit Corporation, and the Fm'm Credit Administration.
It also exempts rule~l rl~lating to guarantees of loans, such as are
made by the I"ederal Housing Authority and the Veterans Admin
istration, since they are matter!'! relating to public loans.
Grants. Rule making with respect to subRitly programs is ex
empted from section ,I. "Grants" also inchule grant-in-aid pro
grams under which the FCllcml Government makes payments to
state and local governments with respect to highways, airports,
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unemployment compensation, etc.
Benefits. This refers to such programs as veterans' pensions
and old-age insurance payments.
Contracts. All rules relating to public contracts are exempt
from section 4. The exemptioQ extends to wage determinations
made by the Labor Department under the Davis Bacon Act (40
U.S.C. 276a et seq.) and the Walsh Healey Act (41 U.S.C.
35-45), as conditions to construction and procurement contracts
entered into by the Federal Government. See Perkins v. Lukens
Steel Co., 310 U. S. 118 (1940).
SECTION 4(a)-NOTICE

Subsections (a) and (b) of section 4 must be read together
because the procedural requirements of subsection (b) apply only
where notice is required by subsection (a). It is clear that the
requirements of "general notice of proposed rule making" apply
only to rule making proposed or initiated by an agency; the filing
of a petition under section 4 (d) does not require an agency to
undertake rule making proceedings in accordance with subsections
(a) and (b). H.R. Rep. p. 26 (Sen. Doc. p. 260).
An agency contemplating the issuance of a rule subject to
section 4 (a) must publish in the Federal Register notice of the
proposed rule making, "unless all persons subject thereto are
named and either personally served or otherwise have actual
notice thereof in accordance with law". The reason for the quoted
exception is to avoid burdening the Federal Register with notices
addressed to particular parties who have been personally served
or otherwise have notice. H.R. Rep. p. 51, tn. 8 (Sen. Doc.
p. 285). For example, where a proceeding is commenced to estab
lish rates for named carriers or utilities, if a notice complying
with section 4 (a) is personally served upon such persons, pub
lication in the Federal Register is not required by the subsection.
Contents of notice. In both formal 1 and informal rule making,
the required notice, whether published in the Federal Register or
personally served, must include the following information:
1. "A statement of the time, place, and nature of public rule
making proceedings". While section 4(a) does not specify how
much notice must be given by an ageney before it may conduct
public rule making proceedings, it is presumed that each agency

a

1 Ae ..ed h.... "formal" rule _kin. mea... tbOH public rule makln. proceedfnp
which mat be conduet.eel In aeCOManCe with aeetlo... ., and 8.
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will give reasonable notice.- In this connection, each agency
should take into account the fact that section 4 (c) provides
that thirty days must ordinarily elapse prior to 11 rule becoming
effective. Accor(]ingly, each agency should schedule its rule
making in such fashion that there will be sufficient time for
affording interested persons an opportunity to participate in the
rule making as well as for insuring final publication of the rule
at least thirty days prior to the desired effective date.
The nature of public rule making may vary considerably
from case to case. Under section 4(b) each agency, as this memo
randum will indicate infra, may conduct it!'! rule making by
afl'ording interested persons opportunity to submit written data
only, or by receiving a combination of written and oral evidence,
or by adopting any other method it finds most appropriate for
public participation in the rule making process. However, where
an agency is required by statute to condUct a hearing and to
reach a decision upon the basis of the record made at such hear
ing, the formal procedures prescribed by sections 7 and 8 must
be pursued. Therefore, the notice, required by section ·1 (a) should
specify the procedure to be employed, that is, formal or informal
hearings, submission of written statements with or without
opportunity for oral argument, etc.
2. "Reference to the authority under which the rule is pro
posed". The reference must be sufficiently precise to apprise
interested persons of the agency's legal authority to issue the
proposed rule.
3. "Either the terms or substance of the proposed rule or a
description of the subjects amI issues involved". Where able to
do so, an agency may state the proposed rule itself or the sub
stance of the rule in the notice requirell by sedion 4 (n). On the
other hand, the agency, if it desires, may issue a more general
"description of the subjects and iSRues involved". It is suggested
that each agelll~y consiller the deRlrability of using the latter
method If publication of a proposed rule in full would unduly
burden the Felleral Ueglster 01" woulll in fact he less in formative
to the public. In such a caRe, the agency may inform intl'rcHted
persons that copieR of tho 1l1"0IlORcll rule may h~ obtained from
the agency upon requeRt--this, of course, in mhlition to the
"description of the suhjects and issues involve"" in the Felleral
Register. Where there is a "description of the suhjects and issues
I See •...,t/on 8 of the Federal Rl'Clster Act (II U.S.C. 30R I tor a general
.tandard of rt>nsl)nabJe notice.

,tatutor~
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involved", the notice should be sufficiently informative to assure
interested persons an opportunity to participate intelligently in
the rule making process. Final Report, p. 108.
Section 4(a) and (b) applicable only to substantive rule6.
The last sentence of section 4 (a) exempts from the requirements
of section 4 (a) and (b), unless otherwise required by statute,
"interpretative rules, general statements of policy, rules of agency
organization, procedure, or practice". Thus, the rules of organi
zation and procedure which an agency must publish pursuant,
to section 8(a) (1) and (2) are not ordinarily subject to the re
quirements of section 4 (a) and (b). The further exemption of
"interpretative rules" and "general statements of policy" restricts
the application of section 4(a) and (b) to substantive rules
issued pursuant to statutory authority.1 See Senate Comparative
Print of June 1945, p. 6 (Sen. Doc. p. 19).
Omission of notice and public procedure for good came. The
last sentence of section 4 (a> authorizes any agency to omit the
notice required by that subsection (and the procedure specified by
section 4(b» "in any situation in which the agency for good
cause finds ... that notice and public procedure thereon are im
practicable, unnecessary, or contrary to the public interest". It
should be noted that the reasons for which an agency may dis
pense with notice under section 4 (a> are written in the alterna
tive so that if it is "impracticable" or "unnecessary" or "contrary
to the public interest" the agency may dispense with notice. Should
this be done, the agency must incorporate in the rule issued its
finding of "good cause" and "a brief statement of the reasons
therefor", In general, it may be said that a situation is "imprac
ticable" when an agency finds that due and timely execution of
its functions would be impeded by the notice otherwise required
in section 4 (a), For example, the Civil Aeronautics Board may
learn, from an accident investigation, that certain rules as to afr
safety should be issued or amended without delay; with the safety
of the traveling public at stake, the Board could find that notice
I In thl8 oonnHtlon. the tol1owin. 'Worldn, dellnltlonl are oftered:
rIIl-w•. oth.. than or••nlatlon.1 or procedur.1 under .eetlon I (.) (1) .nd
Io.ued by .n .....ey pUr&a.nt to .t.tatory .uthorlty .nd ....hleh Implement the ltatate. ...
tor "".mple, the p"""y rulee "'ued b:r the Seeurltl....nd Ellchan.. CommlllOn pOrlo.n' to
.eotlon If of the lleeurltlft Ellehan•• Act of t'S4 (16 U.S.C. '8 n). Saeh rul.. have the toree
.nd el!eel of law.
I,d..."..ototl... ",'_rut... or .teternente I••ued by .n .,eney to .dvke the pubU. of the . .eney'.
conetractlon of the .tatut. . .nd rum ....hleh It admlnlatel'll. See Final Report. p. IT: Senate
Comp.ratlve Print of June 1945, P. 5 (Sen. noe. p. 181; Senate Hearl".. 1l9U) p. alo.
a....,.., otClt_eo Of policv--etatemente I.aued b:r a" aReney to advlle the public ProaPectl....7
of the manner In whIch the ..eney propOOell to exercise • dlleretlonll'7 pow••

S"bttG"U".
(2),
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and public rule makiq procedures would be "impracticable",
and iuue its rules immediately. "Unnecessary" refers to the
issuance of a minor rule or amendment in which the public is not
particularly interested. Senate Hearing. (1941) p. 828. "Public
interest" connotes a situation in which the interest of the public
would be defeated by any requirement of advance notice. For
example, an agency may contemplate the issuance of ftnancial
controls under such circumstances that advance notice of such
rules would tend to defeat their purpose; in such circumstances,
the "public interest" might well justify the omission of notice
and public rule making proceedings. Senate Hearings (1941) p.812.
SECTION 4 (b) -PROCEDUBBI

Informal rule making. In every case of proposed informal
rule making subject to the notice requirements of section 4 (a>,
8'!!Ctfon 4 (b) provides that "the a,ency shall afford interested
persona an opportunity to participate in the rule making through
I!ubmillion of written data, views, or arguments with or without
(opportunity to present the same orally in any manner." The
quotedlangua,e confers discretion upon the agency, except where
/!Itatutea require "formal" rule making subject to sections 7 and 8,
"0 dealpate In each caae the procedure for public partlelpatlon In
rule makin,. .Such informal lule making procedure may take a
variety of forms: informal hearin,s (with or without a steno
graphic transcript), conferences, consultation with industry com
mi~, submission of written views, or any combination of these.
The. Informal procedures have already been extensively employed
by Federal apncies. Final Report, pp. 108-101. In each case, the
selection of the procedure to be followed will depend largely upon
the nature of the rules Involved. The objective should be to aSlure
informed administrative action and adequate protection to private
interests.
Each agency is aftlrmatively required to consider "all relevant
matter presented" in the proceeding; it is recommended that all
rulel issued after such informal proceedings be accompanied by an
expre8S recital that such material hal been considered. It is entirely
clear, however, that section 4 (b) does not require the formulation
of rules upon the exclusive basis of any "record" made in Informal
rule making proceedings. Senate lIearings (1941) p. 444. Ac
cordingly, except in formal rule making governed by sections 7
and 8, an agency is free to formulate rules upon the basis of
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m'atBi'ials' indtri· filet and the knowledge and experience of. the
apncy, in additiOil to the materials adduced in public rule
making pr,beQedlnp.·
.. SedttOlf':13 (,,): tJrovides that, upon the completion of public
rule makin~ proeeedings"after consideration of all relevant matter
presented, the agency "ShaH incorporate in any rules adop~d a
cOncise geJieraVstatement of· their basis and purpose", The re
quired statement will be important· in that the courts and' the
public may be expected to use such statements in the interpreta
tion of the agencY'~8 rules. The state-ment is to be "eoncise'~' and ..
"gene~l"~ ~ Except
required by statutes providing for "formal"
rule making procedure, findings of fact and conclusions of law
are not necessary. Noris there required an elaborate analysis
of the rules or of the considerations upon which the rules were
issued', Rather, the statement is inteqded to advise the public of
the 8'~n.et~i·Das~ and purpose of the rules.
Formal rule making. Section 4 (b) provides that "Where rules
ate required by statute to be made on the record after opportunity
for an agency hearing, the requirements of sections 7 and 8 ehall
apply in place of the provisions of this subsection." Thus, where
a rule is required by some other statute to be issued on the basis of
a hic6id after opportunity for an agency hearing, tlie public rule
making proceedings must consist of hearing and decision i~ ac
cordance with sections 7 and 8. The provisions of section 5 are
in no way applicable to rule making. It should be noted that sec
tions 7 and 8 did not become effective until December 11, 1946,
and, p,ursuant to section 12, dp not apply to any public rule maJdng
. .
proceedings initiated prior to that date.
Statutes rarely require hearings prior to the issuance of rules
of general applicability. Such .requirements, where they ~Xi8t,
appear in radically different contexts'. The Federal Food, Prug
and Cosmetic Act (21 U.S,t';: S()f)' is ~lmost unique in that it speci
fically provides that agency action issuing, amending or repeaUng
specified classes of substantive rules may be taken only after notice
and hearing, and that UThe Administrator shall base his 6rder
only on substantial evidence of record at the hearing and shalt set
forth as part of the order detailed findings of"fact on whiefdhe
order is based." Upon review in a circuit court of appeals, a tran
script
the record is filed, aiHa "the findings of the Administra
tor'as to the facts, if supported by substantial evidence, shlill be
conclusive" (21 U.ig.C. 371). It is clear that such rules are
"required by statute to be made on the record after opportunity

a,
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for an ,agency hearin,-'. Accordingly, the rule makinA' hearinp
required by the Federal Food.. 1>ru. and Cosmetic ACt, Initiated
01\ and after December 11, 104., mlJst4e'condueted In aecordanee
with section a ".and 8 of the ~dmlnl.ttat1v.Procedure Act.
Statute.~thoriziDl a"lea toprUcribefutu,re ratea (i.e.,
ruleapt el~h.~"eDeral QfP~Ueu"r. apvllc~nit1) lor pubUc
u~mUes .aJUl. '_JqOJlcarrle~ trPlCa11yrequtft that luehratea
be establi.hetlonlY ~t~r 'anop~qftun1tt .. IQi. h~arlnr ~elqfe

th, asency~ Such statutes rarely Ilpecitli~Wl1Jl8tHat the al'~J1cy
aetion must. Qe t~en qn •. ~Jtebasl.oi' t~~ "l'¥Rr~" dev~.Q~~itt
the, h~arrng. Uowevet"wA~re rates()r ptle,~ ..
~tabJIs,ft~b¥
an .agency after a hearing required by statute,' .~he ar~'Ci~~
them~Jv~.~Il~the.qolnt~ hav~ lon" as~u~d~ha~J't aJr~.
acstJpn1Uuf~.~b~8~<upon tluf eYld~ncella'ttueed.t t~ ~m,.
8o~etlmel't~,t.,qUtrement.ol 4JeclsioDtJ. tli'tr~cor«l 1.~Jft·
il),f~ttecJ. fiQJJl '~tlier.'./ftatut~rr p~"~tJion8 .4~~tmt A~~J.tr!:

',e

v~e!,,> PH(i~~~pl~~. ~te ,raers'bt~#¢db~ .t3~r~~}~G"

V"

Co~nni!lsh~9 •. ",,~qfl'l.t tp t~e Nntur 31qa,.:l: . pl
m~Xbe .nl,,4e riptf af~rh~i!lg;upon.~,~,,:~~
of' appelilior" the Court, ,of .Anp~J$ . ' tit" '~'~t,.;~,""
tQ.CotnJnffl~~Jl c~rtjft~8$ftdlll'JI wtJ~tbt:~~·~tt.'
t~~.J~rd ,UP~lJ lY,p1eh' ~ ~d~ ~~FJ(' '.' .,,'

tor

r

~~\ th,e."Ponnn"st~n~8<tllJ,.~t~&.&(taet"
8~thdev~de,nee,~U.~ecOJ1elusJve't~ It,

'~Jn
,'.

,,,';,

.. ',,>~lla t~
pr,qVisions oft1teJtJatur~t Oa.s Act must.J~·'.~!~~~.' 'rf
qu(ring theCommisston to determipe rnte$41Qutbe rtteortt. after'
opportunity for anageney' hearing". fJeeH.'~)tep. V~ 11, fn.9
(Sen. Doc. p. 285). The same conclusion, ....ould be ruched
with respect to the determination ot minbhutft Wages under the
Fair Labor Standards Act (~9 u.s.c. 201), "hl~h contains BUb
stantially the same provisions for hearingan4 Judicii,. re'riew.
The Interstate Commerce Commission ~d the Secretary
of Agriculture may, after hearing, prescribe rates tor carriers
and stockyard agencies, respectively. Both types of rate orders
are reviewable under the Urgent Deficiencies Act of 1913 (28
U.S.C. 47). Nothing in the Interstnte Commerce Act, the Packers
and Stockyards Act, or the Urgent Deficiencies Act requires in
terms that such rute orders be "made on the record", or provides
for the filing of a transcript of the administrative record with
the reviewing court, or defines the sco}l~ of judicial review.
However, both of these agencies and the courts h.ve~nJr a.~med
,
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that such rate orders must be based upon the record made in the
hearing; furthermore, it has long been the practice under the Urgent
Deficiencies Act to review such orders on the basis of the ad
ministrative record which is submitted to the reviewing court.
U'litecl State. v. Abilene & Southern Ry. Co., 265 U.S. 274 (1924) ;
MUiBUBippi VaUey Barge Line Co. v. United States, 292 U.S. 282
(1984) ; Acker v. United States, 298 U.S. 426 (1936). It appears,
therefore, that rules (as defined in section 2 (c» which are issued
after a hearing required by statute, and which are reviewable
under the Urgent Deficiencies Act on the basis of the evide~e
adduced at the agency hearing, must be regarded as "required
by statute to be made on the record after opportunity for an
agency hearing".
With respect to the types of rule making discussed above,
the statutes not only specifically require the agencies to hold
hearin,s but also, specifically, or by clear implication, or by estab
lished administrative and judicial construction, require such rules
to be formulated upon the basis of the evidentiary record made
in the hearing. In these situations, the public rule making pro
cedures required by section 4 (b) will consist of a hearing con
ducted in accordance with sections 7 and 8.
There are other statutes which require agencies to hold
hearings before issuing rules, but contain no language from
which the further requirement of decision "on the record" can
be inferred, nor -any provision for judicial review on the record
(as does the Natural Gas Act, supra). For example, the Federal
Seed Act (7 U.S.C. 1561) simply provides that "prior to the
promulgation of any rule or regulation under this chapter, due
notice shall be given by publication in the Federal Register of
intention to promulgate and the time and place of a public
hearing to be held with reference thereto, and no rule or regu
lation may be promulgated until after such hearing". See also
the so-called Dangerous Cargoes Act (46 U.S.C. 170(9» and
the Tanker Act (46 U.S.C. 391a(3» discussed in Senate Hearings
(1941) p. 589. In this type of statute, there is no requirement,
express or implied, that rules be formulated "on the record".
There is persuasive legislative history to the effect that the
Congress did not intend sections 7 and 8 to apply to rule making
where the substantive statute merely required a hearing. In 1941,
a subcommittee of the Senate Committee on the Judiciary held
hearings on S. 674 (77th Cong., 1st sess.) and other adminis
trative procedure bills. Section 209 (d) of S. 674 provided with
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respect to rule making that "where legislation specifically requires
the holding of hearings prior to the making of rules, formal rule
making hearings shall be held". Mr. Ashley Sellers, testifying
on behalf of the Departmont of Agriculture, called the subcom
mittee's attention to the fact that in various statutes, such as
the Federal Seed Act, in which the Congress had required hear
ings to be held prior to the issuance of rules, the obvious purpose
"was simply to require that the persons interested in the proposed
rule should be permitted to express their views". Mr. Sellers
drew a sharp distinction between such hearing requirements and
the formal rule making requirements of the Federal Food, Drug
and Cosmetic Act. Senate Hearings (19'11) PI'. 78-81, 1515, 1520.·
Since this situation was thus specifically called to the subcom
mittee's attention, it is a legitimate inference that with respect
to rule making the present dual requirement, i.e., "after oppor
tunity for an agency hearing" (mel "on the record", was intended
to avoid the application of formal procedural refluirements in
cases where the Congress intended only to provide an opportunity
for the expression of views. See Mr. Carl McFarland's statement in
Senate Hearings (1941) pp. 1343, 1386. See also Pacific States
Box & Basket Co. v. White, 296 U.S. 176, 186 (1935).
Publication of procedures. Each agency which will be affected
by section 4 should publish under section 3 (a) (2) the procedures,
formal and informal, pursuant to which the public may partici
pate in the formulation of its rules. The statement of informal
rule making procedures may be couched in either specific or gen
eral terms, depending on whether the agency has adopted a fixed
procedure for all its rule making or varies it according to the
type of rule to be promlllgilted. In the latter instance, it would
be sufficient to state that proposed Rubstantive rules will be adopted
after allowing the public to participate in the rule making process
either through suhmlssion of written data, oral testimony, etc.,
the method of participation in each case to be specified In the
published notice in the Federal Register. U.R. Rep. p. 25 (Sen.
Doc. p. 259).
SECTION

,He) -EFFEC'rIVE

DATES

Section '1(c) provides that "The required publication or
service of any sub~ltantive rule (other than one granting or recog
«See. alao. the It. tt'men t of A.Un.. AtOOmey Oeneral Biddle elUnll example. of

"statutes whleh requIre hearlnp as a part or the rule maklnll proeedure without Impolln..
a requirement of formal adversar, iudlclal methoda". Senate Hearlap (1U1) p. U.s.
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nizing exemption or relieving restriction or interpretative rules
and statements of policy) shall be made not less than thirty days
prior to the effective date thereof except as otherwise provided
by the agency upon good cause found and published with the
rule." This requirement applies regardless of whether the rules
are issued after formal or informal procedure.
The discussion on section 4 (c) in the reports of both the
Senate and House Committees on the Judiciary makes clear that
the phrase "The required publication or service of any substan
tive rule" does not relate back or refer to the publication of
"general notice of proposed rule making" required by section
4 (a); rather it is a requirement that substantive rules whic1i
must be published in the Federal Register (see section 3 (a) (3) )
shall be so published at least thirty days prior to their effective
date. Similarly, "rules addressed to and served upon named per
sons", when they are substantive in nature, are subject to section
4 (c). The purpose of the time lag required by section 4 (e) is to
"afford persons affected a reasonable time to prepare for the
effective date of a rule or rules or to take any other action which
the issuance of rules may prompt". Sen. Rep. p. 15; H.R. Rep.
p. 25 (Sen. Doc. pp. 201, 259).
It is possible that section 4 (e) will be interpreted as amending
the Federal Register Act so as to require, with respect to ru!es
subject to section 4(c), actual publication in the Federal Register
(or service) at least thirty days prior to their effective date,
rather than the mere filing of such rules with the Division of the
Federal Register as heretofore. In any event, section 4 (c) applies
only to such substantive rules as are not excepted from all the
provisions of section 4 by its introductory clause or by section 2 (a)
of the Act. It is clear, for example, that the effective date of rules
issued within the scope of the functions exempted from all of the
requirements of section 4 by the introductory clause of that section,
will continue to be governed by section 7 of the Federal Register
Act (44 U.S.C. 307), rather than by section 4(c) of the Admin
istrative Procedure Act. Thus, where an agency issues rules
relating to public property, such rules may be made effective
upon tiling with the Division of the Federal Register.
Also, section 7 of the Federal Register Act is not superseded
in so far as there are involved rules granting or recognizing
exemption or relieving restriction or interpretative rules and
statements of policy. Thus, there still may be made effective upon
tiling with the Division of the Federal Register statements of policy
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and interpretative rules. Likewise excepted from the thirty-day
requirement of section '. (c) are rules "granting or recognizing
exemption or relieving restriction". For example, if a statute
prohibits the doing of an act without prior agency approval and
such approval falls within the definition of "rule" in section 2 (c),
the action of the agency in approving such act, Le., removing
the restriction or providing an exemption, may be made effective
without regard to the thirty-day requirement. Senate Hearings
(1£141) p. 1296. Also, the relaxation of a restrictive rule by an
amendment, or the repeal of such a rule, wou!<l seem to be within the
scope of the exception. The reason for this exception would appear
to be that the pel'sons affected by stich rules are benefited by
them and therefore need no time to conform their conduct so as to
avoid the legal conseqences of violation. The fact that an interested
person may object to snch issuance, amendment, or repeal of a
rule does not change the character of the rule as being one "grant
ing or recognizillg exemption or relieving restriction", thereby
exempting it from the thirty-day requirement.
The requirement of publication not less than thirty days
prior to the effective date may be shortened by an agency "upon
good cause found and published with the rule". This discretion
ary exception was provided primarily to take care of the cases in
which the public interest requires the agency to act immediately or
within a period less than thirty days. Senate Hearings (1941) pp.
70, 441, 588, 650, 812, 1506. Where the persons concerned request
that a rule be made effective within a shorter period, this circum
stance would ordinarily constitute good cuuse. Also, it is clear
from the legislative history that for gooll cause an agency may
put a substantive rule into erfect immelliately; in such event,
the requirement of prior publication is altogether absent, and
the rule will become effective upon iHsuance as to persons with
actual notice, and as to others lIpon filing with the Division of
the Federal Register in acclmlance with section 7 of the Federal
Register Act. Senate Hearings (l9,11) Pl'. 594, f)!)9, 13<10, 1-&55.
Nothing in the Act preclUlIes the issuance of retroactive rules
when otherwise legal ami accompanied by the finding required by
section ,1 (c). H.lt. Rep. p. 19, fn. 1 (Sen. Doc. p. :.!8:J).
Where an agency, pursuant to the last clause of section 4 (a),
omits the procedures of section '. (a) ami (b) because "notice
and public procedure thereon llrc impracticable, unnecessary or
contrary to the public interest", subsection (c) does not thereby

'i'
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become automatically inoperative. If the situation is such as to
compel the agency, in addition, to dispense with the thirty-day
provision, the rule should also contain the finding required by
the last clause of section 4 (c).
Section 4 (c) is not intended to repeal provisions of other
statutes which require a period of longer than thirty days between
the issuance and effective date of certain rules. For example, the
Cotton Standards Act authorizes the Secretary of Agriculture
to set cotton classification standards which may not become
effective in less than one year (7 U. S. C. 56). The t~irty-d,y
period prescribed by section 4 (c) of the Administrative Pro
cedure Act does not supersede the one-year period thus required
by the Cotton Standards Act.
SECTION 4(d)-PETITIONS

Section 4 (d) provides that "Every agency shall accord any
interested person the right to petition for the issuance, amend
ment, or repeal of a rule." Section 4 (d) applies not only to
substantive rules but also to interpretations and statements of
general policy, and to organizational and procedural rules. It is
applicable both to existing rules and to proposed or tentative
rules.
The right to petition under section 4 (d) must be accorded to
any "interested person". It will be proper for an agency to limit
this right to persons whose interests are or will be affected by the
issuance, amendment or repea] of a rule.
Every agency with rul<' making powers subject to section 4
should establish, and publish under section 3 (a) (2), procedural
rules governing the receipt, consideration and disposition of
petitions flIed pursuant to section 4(d). These procedural rules
may call, for example, for a statement of the rule making action
which the petitioner seeks, together with any data available in
support of his petition, a declaration of the petitioner's interest
in the proposed action, and compliance with reasonable forma]
requirements.
If the agency is inclined to grant the petition, the nature of
the proposed rule would determine whether public rule making
proceedings under section 4(a) and (b) are required. However,
the mere filing of a petition does not require the agency to grant
it or to hold a hearing or to engage in any other public rule
making proceedings. For example, under section 701(e) of the

,..
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Federal Food, Drug and Cosmetic Act (21 U.S.C. 371 (e», the
Federal Security Administrator must provide a hearing on a
proposed rule only where an application, stating reasonable
grounds, is made by an interested industry or a substantial por
tion of the industry. Section 4 (d) was not intended to modify
that statute so as to require the Federal Security Administrator
to hold a hearing on the petition of a single individual.
The agency need act on the petition only in accordance with
its procedures as published in compliance with section 3 (a) (2).
The denial of a petition is governed by section B(d). Sen. Rep.
p. 15; H.R. Rep. p. 26 (Sen. Doc. pp. 201, 260). Accordingly,
prompt notice of such denial should be given to the petitioner,
together with a simple statement of the procedural or other
grounds therefor.
Neither the denial of a petition under section .1(d), nor an
agency's refusal to hold public rule making proceedings thereon,
is subject to judicial review. Sen. Itep. p. 44 (Sen. Doc. p.
230).
This subsection (as in the case of the preceding portions of
section 4) does not apply to rules relating to the func
tions and matters enumerated in the first sentence of see
tion 4. The reports of the Senate and House Committees on the
Judiciary state that "The introductory clause exempts from a.U
0/ tke requirements of section- 4 any rule making so far a8 there
are involved (1) military, naval, or Coreign affair. functions
or (2) matters relating to agency management or personnel or
to public property, louns, grants, benefits, or contracts." (Under
scoring supplied). Sen. Rep. p. 13; H.R. Rep. p. 23 (Sen. Doe.
pp. 199, 257). The petition procedure oC section 4(d) is not
applicable, for example, to the rules which an agency has issued
or is empowered to issue with respect to loan. or pensions.

.
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IV
SECTION 5-ADJUDICATIONS

Section 6, together with sections 7 and 8, governs the pro·
cedure in formal administrative adjudication. In addition, section
5 lists the types of adjudication which are exempted from the
detailed procedural requirements of sections 5, 7 and 8. It is
to be noted that the excepted types of adjudication are exempt
from all of the provisions of section 5, as well as of sections 7 and
8. Thus, if a particular matter is "subject to a subsequent trial.,pf
the law and the facts de novo in any court", subsection (d),
authorizing agencies to issue declaratory judgments, is not ap
plicable.
GENERAL SCOPE OF FORMAL PROCEDURAL REQUIREMENTS

"Adjudication" is defined as "agency process for the formula·
tion of an order"; "order" is in turn defil,1ed as "the whole or any
part of the final disposition (whether affirmative, negative, in
junctive, or declaratory in form) of any agency in any matter
other than rule making but including licensing" (section 2 (d».
Thus, investigatory proceedings, no matter how formal, which
do not lead to the issuance of an order containing the element of
final disposition as required by the definition, do not constitute
adjudication. For example, accident investigations conducted by
the Civil Aeronautics Authority pursuant to Title VII of the
Civil Aeronautics Act do not result in orders, and therefore do
not involve adjudication within the meaning of section 5. 1
After examining the definition of "rule making" in section
2(c), it is apparent that the residual definition of "adjudication"
in section 2 (d) might include many governmental functions,
such as the administration of loan programs, which traditionally
have never been regarded as adjudicative in nature and as a rule
have never been exercised through other than business procedures.
The exclusion of such functions from the formal procedural re
quirements of sections 5, 7 and 8 is accomplished by the introduc
tory phrase of section 5 which limits its application (and, there
fore, the application of sections 7 and 8) to cases of "adjudica
tion required by statute to be determined on the record after op
1 In the Senate Comparative Print of June 1945, p. 2 (Sen. Doe. p. 19), It 10 atated:
"It lhould be !loted that the deflnltlon of atrencl... doee not mean that aU acts of luch ageneleo
are oubJm to tile proeeduraJ ,equlrementa. • •• It an agency l~ lubject to the proposal under
th.....tlOD. n ....rtlMl_ It la lubj.,..t thereto only to the extent that acta. rttl... or o,dertl are
defined and Dot further ."rluded In the 101l0..ln. sections BDd lub.eetl01lll."
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portunity for an agency hearing". It has been pointed out that
"Limiting application of the sections to those cases in which
statutes require a hearing is pm·ticularly significant, because there
by are excluded the great mass of auministrative routine as well
as pensions, claims, and a variety of similar matters in which
Congress has usually intentionally or traditionally refrained from
requiring an administrative hearing." Senate Comparative Print
of June HH5, p. 7 (Sen. Doc. p. 22).
It will be noted that the forma.l procedural requirements of
the Act arl.! invoked only w}wro agoncy action "on the record after
opportunity for' an a!~Pllcy hearing" ig l'(~quir()(1 hy some other
statute. The legislative hiBto['y makes clear that the word "statute"
was used deliberately so as to make ~leetiol\S 5, 7 and 8 a[)pIicable
only where the Cong-re:lq has otherwiso .'!peci/kally required a
hearing to be held. Senute Ilearilltr-1 (UH1) pp.lfl:l, 577; Senate
Comparative Print of Jtllle 1!) Iii, p. 7 (Sen. Doc. p. 22); House
Hearingg (l!H5) p. na (~';;l'n. Doe. p. 70); Sen. Rep. p. 40
(Sen. Doc. p. 226); 02 Cong-. Hee. 56iH (Sen. Doc. p. 359).
Mere statutory authorization to hold hearings (e.g., "such hear
ings as may be deemed n('ccs~mry") lloes not constitute such a
requirement. In cases where a hearing is held, although not re
quired by statute, but a~ a matter of due process or agency
policy or practice, sections 5, 7 arlll 8 do not apply. Senate
Hearings (1941) p. H5G.
Under section 5 of the [i'ederal Trade Commission Act, for
example, it is clear that o['(ler::l to ceaHe and de:list from unfair
methods of competition must be iHsucl1 on the basis of the record
made in the hearing which is required hy that Act (15 U. S. C..15).
See also section 10 of the National Lahor RelatiolHi Act (29 U. S.
C. 160). Licensing proceelling'!I constitute adjudication by defini
tion and where they are required by litatute to be "determined
on the record after opportunity for an agency hearing", sections
5, 7 and 8 are applicahle. Thus, under flection 15 of the Securities
Exchange Act (15 U. S. C. 780), the Securities and Exchange
Commission may deny an application for broker-dealer registra
tion or revoke such rcg-htratiol1 after notice ancl opportunity for
hearing; while the Seell dtil'H Exehallg'e Act does not expressly
require orders of clenial or revocation of registration to be made
"on the record", such a l'equirement is clearly implied in the
provision for judicial review of theile orders in the circuit
courts of appeal. Upon such review, the Commission files "8
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transcript of the record upon which the order complained of was
entered", and "The finding of the Commission as to the facts, if
supported by substantial evidence, shall be conclusive." (15 U. S.
C.781).

I

Other statutes authorizing agency action which is clearly
adjudicatory in nature, such as the revocation of licenses, specifi.
cally require the agency to hold a hearing but contain no pro
vision expreasly requiring decision "on the record". For example,
the Secretary of Agriculture may issue cease and desist orders
under section 812 of the Packers and Stockyards Act, 1921 ...(7
U. S. C. 218), only after "notice and full hearing", and these
ordera are made reviewable under the Urgent Deftciencies Act.
The Department of Agriculture has always assumed that theae
orders must be based upon the evidentiary record made in the
hearing, and the courts have held that upon review the validity
of an order issued under the Packers and Stockyards Act must
be determined upon the administrative record. Tagg Bros. &:
Moo.,.head v. United. States, 280 U. S. 420 (1930). It seems clear
that administrative adjudication exercised in this context is
subject to sections 6, 7 and 8.
A further group of statutes merely authorizes adjudicatory
action after hearing, and contains no reference to decision "on
the record" nor any speciftc provision for judicial review. Thus,
under the United States Warehouse Act, the Secretary of Agri.
culture may suspend or revoke warehousemen's licenses "after
opportunity for hearing" (7 U.S.C. 246). It is believed that
with reaped to adjudication the specific statutory requirement
of a hearinl', without anything more, carries with it the further
requirement of decision on the basis of the evidence adduced at
the heariq.1 With reapect to rule making, it was concluded, 81lpm,
that a statutory provision that rulea be issued after a hearinl',
without more, should not be construed a8 requiring agency action
"on the record", but rather all merely requiring an opportunity
for the expreasion of views. That conclusion was based on the
lerieladve nature of rule makin" from which it was infer
red, unlesl a IItatute requires otherwise, that an agency hearlnl'
on proposed rules would be similar to a hearing before a legis.
latlve committee, with neither the legislature nor the agency being
limited to the material adduced at the hearing. No such rationale
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applies to administrative adjudication. In fact, it is assumed that
where a statute specifically provides for administrative adjudi
cation (such as the suspension or revocation of a license) after
opportunity for an agency heuring, such specific requirement for
a hearing ordinarily implies the further requirement of decision
in accordance with evidence adduced at the hearing. H.R. Rep.
p. 51, fn. 9 (Sen. Doc. p. 285). Of course, the foregoing discus
sion is inapplicable to any situation in which the legislative
history or the context of the pertinent statute indicates a con
trary congressional intent.
Certain licensing statutes provide that an application for a
license may be granted or become effective upon lapse of time
without a hearing, but that there must be an opportunity for
hearing prior to the denial of the appJication. See Securities Ex
change Act of 1\)34, section 15 (b), (15 U. S. C. 780 (b» and
Communications Act of 1\)34, section 309 (47 U. S. C. 309).
Nothing in section 5 of the Administrative Procedure Act ia
intended to require hearings where such statutes now permit the
granting of licenses without a hearing.
Exempted adjudications. Section 5 specifically exempts from
its provisions (and, accordingly, from the provisions of sections
7 and 8) six types of adjudicatory functions or proceedings which
are discussed hereafter. It is important to note that these exemp
tions extend to all of the provisions of section 5. Furthermore,
the exemption is applicable even where the exempted function is
required by statute to be exercised "on the record after oppor
tunity for an agency hearing". Sen. Rep. p. 16; H.R. Rep. p. 26
(Sen. Doc. pp. 202, 260).
1. CCAny matter subject to a subsequent trial of the law and
the facts de novo in any court". This exemption was explained in
the reports of the Senate and House Committees on the Judiciary,
as follows: "Where the adjudication is subject to a judicial trial
de novo [it] is included because whatever judgment the agency
makes is effective only in a prima facie sense at most and the
party aggrieved is entitled to complete judicial retrial and de
cision." Sen. Rep. p. 16; n.R. Rep. p. 26 (Sen. Doc. pp. 202, 260).
Exempt under this heading are certain proceedings which lead
to reparation orders awarding damages, such as are issued by
the Interstate Commerce Commission (49 U. S. C. 16) and the
Secretary of Agriculture (7 U. S. C. 210). Senate Hearings (1941)
pp. 75, 1389, 1508. [n the Senate Comparative Print of June 1945
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(p.8) (Sen. Doe. p. 22) the scope of the exemption was described
as follows:
Thia exception also exempts administrative reparation orders a..easing
damagee, such as are issued by the Interstate Commerce Commission
and the Secretary of Agriculture, since such orders are subject to
trial de ft01JO in court upon attempted enforcement.

2. "The selection or tenure of an officer or employee of the
United States other than examiners appointed pursuant to sec
tion 11". This exemption of adjudications involving the selec
tion and tenure of officers other than examiners was made "because
the selection and control of public personnel has been traditiov.
ally regarded as a largely discretionary function". Sen. Rep. p.
16 j H.R. Rep. p. 26 (Sen. Doc. pp. 202, 260). There is excluded
from this exemption the selection or tenure of "examiners ap
pointed pursuant to section 11"; this refers to the provision of
section 11 that "Examiners shall be removable by the agency in
which they are employed only for good cause established and
determined by the Civil Service Commission • • • after oppor
tunity for hearing and upon the record thereof." Proceedings for
the removal of such examiners must be conducted in accordance
with sections 5, 7 and 8.
3. "Proceedings in which decisions rest solely on inspections,
tests, or elections". The reason for the exemption is that "those
methods of determination do not lend themselves to the hearing
process". Sen. Rep. p. 16; H.R. Rep. p. 27 (Sen. Doc. pp. 202, 261).
This exemption is applicable even though a statute requires an
opportunity for an agency hearing; thus the words "rest solely"
do not mean that the exemption is available only where decisions
are based solely upon inspections, tests, or elections, without
opportunity for hearing or other proceedings. Rather, "rest solely"
appears to mean that the exemption shall apply where all the
issues involved in the decision are determined mainly on the basis
of an inspection, test, or election. The legislative history of the
Act, commencing with the Final Report of the Attorney General's
Committee on Administrative Procedure, pp. 36-38, suggests the
following as examples of "proceedings in which decisions rest
solely on inspections, tests, or elections":
(a) the denial of airman certificates under section 602 of
the Civil Aeronautics Act (49 U. S. C. 552) (statute providea
for a hearing) j Senate Hearings (1941) pp. 602-3;
(b) the denial or revocation of certificates of seaworthiness
by local inspectors of the Coast Guard (46 U. S. C. 391) ; Senate
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Hearings (1941) pp. 833-4;
(c) locomotive inspections by the Interstate Commerce Com
mission (45 U. S. C. 29) (statute provides for a hearing) ; Sen
ate Hearings (IOU) pp. 833-·1;
(d) the grading of grain under the United States Grain Stand
ards Act (7 U. S. C. 71 et SCll.) ; Senate Hearings (HHl) pp.
833-4.
.
The rationale for exempting fluch adjudications from formal
procedural requirements was well stated by the Attorney General's
Committee on Administrative Procedure in the following passage:
In all these cases, II!; well as in others not here descrihed, the most
impol'tant element in the lh-cisitm is the jnclg'ment of the man who
saw IIml tested the ship or g-rain Ot' frnit or locomotivl', ot' who exam
ined the prospective airplane pilot, or scanmn, or propmwcl periodical.
Forllllli proceedinj;ts are not, of course, impossible. A trial examiner
coul,1 be designated; the inspectur cOllltl he summonc,l to testify, nnder
oath, cOllcernin~ his ohservatio1l3 jllst as II tra/lic officer who !(ives a
(lrivin~ test to an applicant for a motor opet'atol"s permit could be re
quired to describe the alJplicunt's performance to a St'l'OI11l ollker who
could, in turn, decide wlwthcr the permit ,;hOllJ,1 be iSSlll"1. But re~lII·t
to form!ll prm"'dure in this type of adillinistmtive m.ltter although
sometimes pr""illed fnl' as in certain of the Ini:ltances noteJ abovc, is
not desired or lltilize,l by the person whose rhrhts 01' privileges are
beinR' adjudicated, because it gives no adder! protection, The judgment
of the inspector who examined the applicant or teste.l the article
would necessarily I'emain the determinillg element in the decision, and,
in any event, some immediate decision concerning the fitness of an
applicant, or of lin airplane, or a locomotive, or a "hip, is neeesBary_ to
protect the public interest. That cannot await a formal hearin~. Nor
would formal procedure give g'rcntl'r assurance of a eorrect decision.
The surest way to ascertain what is the grade of grain iii for a skilled
inspector to test it; the best WilY to discover whether t.he radio equip
ment of a ship i3 in proper workin~ order is for a rll,lio mechanic to
cXllmine it and h!2t it. «(t'inal !tep0l't, p. :17)

For further legislative history relating to this exemption, see
Senatp Hearings (UHl) }>}>. rmo, 602, 833.
4. "The conduct of military, naval, or foreil{tl affairs func
tions". Doth Committee reporbl !ltate that the !1l!ction "exempts
military, naval, and foreign alfail·g functions for the same reasons
that they are exempted from ~wetion I; 1\1111, in any event, rarely
if ever do statntes require flll('h functiollH to be exercised upon
hearinA'." Sen. Hep. p, 16; u.n. Hell. p. 27 (Ren.Doe, pp. 202, 2Hl).
Thus, the exerciRe of adjlldicatol'y fUllctions bv the War and
Navy Departments or by any othpr filrl'ncy is excmpt to the cedent
th!1t the conduct of military or naval affairs i}l involved. Sl~nate
Hearings (1941) pp. f)()2-3. 'l'lw tel'm "foreign alfairs fUllctions"
appcarfl to be tWild in t!w ,WIlW ~;~ltl.;l~ aH in Sl'ctiOll L H.n. Hell. p. 27
(Sen. Dnc. p. 2GL).
5. "Casefi in which nn agency is acting as an agent for a

.
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court". This is self-explanatory. Senate Hearings (1941) pp. 422,
474,1457.
6. "The certification of employee representatives". This ex
emption for "the certification of employee representatives such as
the Labor Board operations under section 9 (c) of the National
Labor Relations Act, is included because those determinations
rest so largely upon an election or the availability of an election".
Sen. Rep. p. 16; H.R. Rep. p. 27 (Sen. Doc. pp. 202, 261). And see
Senate Hearings (1941) pp. 260, 271. It also exempts the certi
fication of employee representatives by the National Mediation
Board pursuant to section 2(9) of the Railway Labor Act (45
U. S. C. 152).
•
SECTION 5(a)-NOTlCE

The first sentence of section 5 (a) provides that "Persons
entitled to notice of an agency hearing shall be timely informed
of
(1) "the time, place, and nature thereof". The subsection does
not specify the period of notice of hearing to be given by an agency,
other than to require "timely" notice. Whether a given period of
time constitutes timely notice will depend upon the circumstances,
including the urgency of the situation and the complexity of the
issues involved in the proceeding. It is clear that nothing in the
subsection revokes the specific provisions of other statutes as to
the amount of notice which must be given in various proceedings.
See generally section 8 of the Federal Register Act (44 U.S.C.
308) and specific statutory provisions such as section 5 of the
Federal Trade Commission Act, requiring 30 days' notice 01
hearing (15 U. S. C. 45). In addition to specifying the time and
place of hearing, the notice should specify the nature of the hear
ing, e.g., whether a cease and desist order should issue.
The last sentence of section 5 (a) provides that "In fixing the
times and places for hearings, due regard shall be had for the
convenience and necessity of the parties or their representatives."
This simply means that consistent with the public interest and
the due execution of the agency's functions, each agency shall at
tempt to schedule hearings at times and places which will be
convenient for the parties and their representatives. Sen. Rep. p.
17 (Sen. Doc. p. 203).
(2) "the legal authority and jurisdiction under which the
hearing is to be held". The notice should contain reference to the
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agency's authority sufficient to inform the parties of the legal
powers and jurisdiction which the agency is invoking in the
particular case, and thus enable the parties to raise any legal issues
they consider relevant.
(3) "The matters of fact and law asserted". It is not required
to set forth evidentiary facts or legal argument. All that is neces
sary is to advise the parties of the legal and factual issues involved.
Responsivepleaciiltg. The second sel'ltence of section 5 (a)
provides that "In instances in which private persons are the
moving parties, other parties to the proceeding shall give prompt
notice of issues controverted in fact or law; and in other instances
agencies may by rule require responsive pleadillg." In the Com
mittee reports, it is stated that "The second sentence of the sub
section applies in those cases where the agency does not control
the matter of notice because private persons are the moving
parties; and in such cases the respondent parties must give
notice of the issues of law and fact which they controvert so that
the moving party will be apprised of the issues he must sustain."
Sen. Rep. p. 17; II.R. Rep. p. 27 (Sen. Doc. pp. 203, 261). The
first clause of this sentence is mandatory. This provision for
responsive pleading appears to be applicable, for example, where
the moving party is applying for a license and the agency admits
as parties or intervenors competitors of the applicant who are op
posing the application. Under section 5 (a), the agency should re
quire such additional parties to disclose their position promptly.
While the subsection does not specify the consequences to be at
tached to a party's failure so to plead, it would clearly support an
agency rule requiring a party to answer specifically the allegations
of the moving party, or be deemed to have admitted such allegations.
The second sentellce of section 5 (a) also provides that "in
other instances agencies may by rule require responsive plead
ing". "In other instances" apparently refers to cases in which
the agency, rather than a private party, is the moving party.
Thus, the quoted clause authorizes an agency, in adjudicatory
proceedings which it hag initiated, such as for the suspension or
revocation of licl~llses, to require the respondent to plead respon
sively, i.e., to "give [11'0l11pt notice of issues controverted in fact
or law".
SECTION 5 (h) -PROCEDURE

Section 5 (b) provides that "The agency shall afford all inter
ested parties opportunity for (1) the suhmission and considera
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tion of facts, arguments, offers of settlement, or proposals of
adjustment where time, the nature of the proceeding, and the
public interest permit, and (2) to the extent that the parties,
are unable 80 to determine any controversy by consent, hearing,' .
and decision upon notice and in conformity with section 7 and 8."
The settlement of cases and issues by informal methods is noth
ing new in Federal administrative procedure. In its Final Report,
. the Attorney General's Committee on Administrative Procedure
pointed out (p. 85) that "even where formal proceedings are
fully available, informal procedures constitute the vast bulk of
administrative adjudication and are truly the lifeblood of the
administrative process".
Like section 6 generally, subsection 5 (b) applies only to cases
"of adjudication required by statute to be determined on the
record after opportunity for an agency hearing". The purpose of
this subsection is to provide, so far as practicable, for the in
formal settlement or adjustment of controversies in lieu of formal
adjudicatory proceedings. Section 5 (b), however, does not re
quire agencies to settle informally all cases which the parties desire
to settle. Rather it requires the agencies to make available oppor
tunities 'for such settlements, "where time, the nature of the
proceeding, and the public interest permit".
Agencies must in some way provide opp~rtunities for in
formal disposition of controversies, However, the precise manner
in whieh such opportunities are to be afforded has been deliber
ately left by Congress to development by the agencies them
selves. See Senate Comparative Print of June 1945, p, 9 (Sen.
Doc. p, 24). The subsection apparently leaves the agencies free
to provide such opportunity either before or after the initiation
of a formal proceeding (e.g., the issuance of a complaint).
If the opportunity is to be made available prior to the issuance
of a complaint or notice, the agency must in some way advise
the partiel that formal proceedings are contemplated. In such
a situation, the agency should advise the party at some pre
liminary stage (investigatory or otherwise) that it is contem
plating the initiation of a formal proceeding and that it is
giving him an opportunity to settle or adjust the matter. Where
the opportunity is made available after the issuance of a notice
or complaint, it is sufficient if the agency's published procedures
a The

eOIll_ after
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advise parties as to how an Informal settlement or adjustment may
be sought.
Whether such opportunity is provided before or alter the initia
tion of the formal proceeding, it should enable parties to present
their proposals for settlement to responsible officers or employees
of the agency. Since section 5(b) does not prescribe adjustment
procedures, they may consist entirely of oral conferences or
agencies may require proposals for adjustment or settlement to
be submitted in writing. If proposals are submitted and they are
unsatisfactory, the agency should consider the advisability of
informing the parties involved of the conditions, if any, on which
the agency is willing to settle the controversy or accept compliance
without formal proceedings. It is clear that section 5(b) does
not require an agency to defer formal proceedings indefinitely
while parties submit a serles of proposals for the purpose of
uelay~

In the settlement of cases pursuant to section 5 (b), agencies
may, as heretofore, require parties to enter into consent decrees
or orders 0,," stipulations to cease and desist as a part ot the
settlement. As !Jepresentatlye WaIter stated: "The settlement by
consent provision' is extremely important becawae &genci.. oualit
not to. engage in formal proceedings where the parties are perleet
ly willing to consent to judgments or adjust situations bllormallf."
[Italics supplled] 92 Congo Rec. 5651 (Sen. Doc. p. 361).
Final nepori, pp. 41-42
The requirement of section 5 (b) that agencies provide oppor..
tunlty tor informal settlement is limited to ca_ "where time, the
nature of the proceeding, and the public interest permit". The
quoted language is to be treated in the alternative. Where an
agency is confronted with the necessity tor emergene, actiOn 01"
where a statutue requires that a hearing be held within a limited
period of time, the agency may be obliged to limit or refuse
opportunity fQr informal settlement. The "nature of the pro
ceeding" may be said to preclude negotIation in situations where
the party has declared that he does not intend to comply with a
known requirement of the agency or where statutes require that
hearings be held in any event. t Senate Ilearings (1941) p. 1474.
Where an agency believes that the informal settlement ot an al
leged violation or certain classes of violations will not insure
future compliance with law~ it would be justified In concluding that
• For example. the Clyll Aeronautles Board I. requIre" to hol4 hNrlnrt Wan IJ'antln.
a "rtlReate ot pubJla conyenlence ahd nee.lily tor a hew route U' U. S. C••IU.
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settlement by consent would not be in the public interest.
Each arency should make public, pursuant to section 3 <a>,
the manner In which it will provide interested parties an op
portunity for the informal settlement or adjustment of the matters
In Issue. H.R. Rep. p. 27 <Sen. Doc. p. 261).

BUch

SBCTJON 5(C)-8EPABATJON OF FUNCTIONS

Section B(e) generally requires each agency, in the adjudica.
tlon of ca&el subject to section 5, to establish an internal separa
tion of functions between the officials who hear and decide and
those who investigate or prosecute. The discussion will be simpli.
fied It the exceptions from the requirements of section 5(c) are
considered ftnt.
E2:ceptitml. Section B(c), like the rest of section 5, applies
only to e88el of adjudication "required by statute to be deter
mined on the record after opportunity for an agency hearing",
and if the subject matter of the proceeding is not exempted by
the first paragraph of section 5. Rule making, of coune, is not
subject to section B(c). Section 5(e), in addition, provides that
the provisiOJl8 of that subsection "shall not apply in determining
applications for initial licenses or to proceedings involving the
validity or application of rates, facilities, or practices of pub
lic utilitlea or carriers".
Section B(c) doea not apply to agency proceedin8's to deter
mine applfcations for initial licenses-regardless of whether the
agency grants or denies the license. "License" is defined in section
2 (d). The phrase "Initial license" must be interpreted from the
context and Jeaislatlve history.
The Administrative Procedure Act is based upon a broad and
logical dichotomy between rule making and adjudication, i.e.,
between the legislative and judicial functions. See Chapter I.
The legislative htstory of section 5 (c) reveals that "deter
mlnlq applications for initial lfcenses" was exempted from the
requirements of the subsection on the ground that sueh pro
ceedfni's are similar to rule makin8'. In the Committee reports,
it is explained that "The exemption of applications for initial
]feenses frees from the requirements of the section such matters
as the i'rantfni' of certificates of convenience and necessity, upon
the theory that In most licensing cases the original application
may be much like rule making. The latter, of course, is not sub
ject to any provision of section 5." Sen. Rep. p. 17; H.R. Rep. p.

•
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30 (Sen. Doc. pp. 208, 262). The rationale for the exemption was
further developed by Representative Walter on the floor of the
House, as follows: "However, the subsection does not apply in
determining applications for initial licenses, because it is felt that
the determination of such matters is much like rule maklnl'
and hence the parties will be better served If the proposed deela
sion-later required by section 8-reftects the views of the re
sponsible officers in the agencies whether or not they have actually
taken the evidence," 92 ConI'. Rec. 56&1 (Sen. Doc. p. 861).
In view of the function of the exemption, the phrase "applica.
tion for initial Hcenses" must be construed to Include applications
by the Hcensee for modifications of his original license. In effect,
this gives full meaning to the broad definition of "license" in
section 2(e), i.e., "the whole or part of any agency permit, certifi
cate, a,1JPrOval, registration, charter, membership, statutory ex
emption Ot' other form of permission". [Italiu supplted] In
other words. the definition clearly auneats that an, arene1
"apPl'Oval'~ or "permis8ion" is a license, regardle. of whether It
is in addittoe to 01,0 related to an earlier license.' Only by sucll a
construction can the appropriate proeedures be made applicable
to tho.. aspects of licensing which are dominated by policy, 1DIk
ing conelderatiolll and in which accusatory and dleeipllD&17 factor.
are absent. S.enate Hearings U94l) p. 1451. In this way, the
basic dichotomy of the Act between rule making and adjudication
is preserved, because seCtion 5(c) will remain applicable to li
censing proceedings Involving the renewlll, revocation, suspensfon.
annulment, withdrawal or the agenCf/-initiatetl modlftcatlon or
amendment of licenses-i.e" aU those phases at llcensing 1ft which
the aeeusatory 01' dlseiplinary factors are, or are like., to be,
present.
This Interpretation of the scope of the exemption Is consl...
tent with the remainder of its legislative history. When the ad..
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ministrative procedure bill (S. 7) was introduced by Senator
McCarran in January 1945, the provision that was then section
5(b) contained an exemption for "determining applications for
licenses". When S. 7 was reported by the Senate Committee on the
Judiciary in November 1945, section 5 (c) contained the present
language exempting "determining applications for initial licenses".
In the discussion oithe definitions of "adjudication" and "licensing"
in the Committee reports, it is stated that "Licensing is specifically
included [in adjudication] to remove any question, since licenses
involve a pronouncement of present rights of named parties "1
though they may also prescribe terms and conditions for future
observance. Licensing as such is later exempted from some of the
provisions of sections 5, 7 and 8 relating to hearings and deci
sions. • • • Later provi8ions of the bill distinguish between
initial licensing and renewals or other licensing proceedings."
[Italics supplied] Sen. Rep. p. 11; H.R. Rep. p. 20 (Sen.
Doc. pp. 197, 254). It is apparent from the legislative history that
the word "initial" was inserted in the exception to distinguish
original applications for licenses, i.e., any agency "approval" or
"permission", from applications for renewals of licenses. This
is entirely consistent with the underlying analogy of initial licens
ing to rule making, because renewal proceedings frequently in
volve a review of the licensee's past conduct and thus resemble
adjudication rather than rule making.
The insertion of "initial" similarly distinguishes applications
for licenses from modifications or limitations imposed by an agency
upon an existing license. Thus, the Senate Committee Report also
contains a memorandum from the Attorney General in which it is
stated that "The section does apply, however, to licensing, with
the exception that section 5(c), relating to the separation of
functions, does not apply in determining applications for initial
licenses, i.e., original licenses as contradistinguished from re
np.wals or amendments of existing licenses." Sen. Rep. p. 40 (Sen.
Doc. p. 226). In referring to "amendments", the quoted language
contemplated amendments or modifications imposed by the agency
on the ground that in such proceedings, as in renewal proceedings,
the issues would often relate to the licensee's past conduct.
It is concluded, therefore, that the exemption from the pro
visions of section 5(c) of proceedings to determine "appUcations
for initial licenses" extends not only to applications for original
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licenses but also to applications by licensees for modification of
licenses.
The exception-of "proceedings involving the validity or applica
tion of rates, facilities, or practices of public utilities or carriers"
originally read "in determining • • • the past reasonableness
of rates". See S. 7, 79th Congo 2nd sess., as passed by the Senate
on March 12, HH6. U.R. Rep. p. 52 (Sen. Doc. p. 286). The
exemption was apparently created on the ground that questions
as to the past reasonableness of rates are sometimes consolidated
with the making of future rates-a rule making function-and
that the exception would encourage such consolidation. In the
House, the exemption was broadened to include the validity or
application of facilities and practices' on the theory that such
matters also are often consolidated with rule making. H.R. Rep.
pp. SO. 52 (Sen. Doc. pp. 262, 286). However, it should be noted
that the Act itself does not limit the exception to cases where
there ia consolidaHon with rule making proceedings.
Hearing olftcers. The first sentence of section 5 (c) provides
that ''The same otncers who preside at the reception of evirJevce
pursuant to section 7 shall make the recommended decision or
initial deehdon required by section 8 except where such officers
become unavailable to the agency." Section 8(a) provides tbkt in
cases in which the agency has not presided at the reception of the
evidence, the officer who presided (or, in eases not subject to see
tion 5 (c), such as initial licensing, any other officer or officers
qualified to preside at hearings pursuant to section 7) shall make
the initial decision or recommended decision a8 the case may be.
Thus, apart from the exceptions referred to above, the omcer who
pre8idell at the adjudicatory hearing and hears the evidence must
prepare the Initial or recommended decision, as the caile may be,
unless he becomes unavailable (as by lIlnen or leaving the
agency). Where the hearing officer becomes unavailable to the
agency, the agency may Itself complete the hearing or substitute
another heariq officer to do so.
Th. second and third sentences of section 5(0) make pro
vision for the separation of the functions of hearing and de
cision from the functions ot Investigation and prosecution. The
second sentence of section 5(c) provides that:
SaY. to the extent required for the disposition ot ex parte matters as
authorized by law, no luch olfteer shall consult any person or party on
any fact In luue unle.. upon notice and opportunity for all parties to
participate; nor shall such ollleer be responsible to or subject to the sup

..

ATTORNEY GENERAL'S MANUAL
ervisioD or direction of any officer, employee; or agent engaged in the
performance of investigative or prosecuting functions for any agency.

The third sentence provides:
No officer, employee, or agent engaged in the performance of inves
tigative or prosecuting functions for any agency in any case shall,
in that or a factually related case, participate or advise in the deci
sion, recommended decision, or agency review pursuant to section 8
except .. witness or counsel in public proceedmgs.

It is thus app~rent that the second sentence applies generally
to the hearing process or the making of the record; the third, to
the decisional process or the making of the initial or recommended
decision by the hearing officer. The broad purpose of the secodd
sentence il to assure that hearings be conducted by hearing officerl
who have not received or obtained factual information outside
the record and who are neither supervised nor directed in the
conduct of the hearing by agency officials engaged in the per
formance of investigative or prosecuting functions. To achieve
fairness and independence in the hearing process it is first pro
vided that (except for ex parte matters) no hearing officer "shall
consult any person or party on any fact in issue unless upon
notice and opportunity for all parties to participate". That is,
the oftlcer is prohibited from obtaining or receiving evidentiary
or factual information bearing on the issues unless, after notice,
all parties are permitted to participate. This would apply as well
to expert testimony; the officer may not informally obtain evident
iary material from such experts either during or after the hearin.,
any more than he may from other witnesses.
The broad purpose of the third sentence is to insure that
hearing oftlcers make initial or recommended decisions free from
the participation or advice of agency personnel engaged in the
performance of investigative or prosecuting functions in that
or a factually related case.' As to the decisional process it is
clear that, to insure the separation of the functions of hp.aring
• .,.. 1IaIta.... of the prohibition ...In.t eon.ult.tlon to thole who perform" ta
".tlpU" 01' lJ_utlq lunctlou "Ia that or a f..tUl~ related e_". .bould be _
.tn.a U.....,.. Aa thIlI pl'OYflloll On.taaUF app_reeJ In .R. 1101. 'fttb Co..... lat - .
u,..), It w.. a _ P.... problbltlon ...In.t llOnoultatloa with laY.t",tl... aDd p _
ntla. p_a'" .. Ionow.l ''No oftIlMlr. _plo,.. or ".Dt . . . .ed la th. pert_ _
of la"• •"'" or I!r-niq fuaetiollA for .n, qenc, .hall participate or acIvll. I. die
clacll..... _ w ....Ion. 01' .IrIDIT NYI_ punuaat to _tioa • a.... _
wlm- or -...a la publle procudln
See Ben. Doc. p, liT•
.,.. phr_ "amiaJII' n1aW
connotAI a .Ituatloa In which • PutT fa I ....
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procudla.. .r11lq oat of tb. ..... or a coanected .et of facta. Far
aaDlPIe, a ~ laV8tfpUoa . . , Nlalt 1ft the InoUtutlon of a - . and
...
prouelliq .....t a PI. rtf' I I well I I a procudln.. Involvla. the reYOCItion of bla 11_ ..
TIl. -ploTela of th. . . . . ....... In til. la"eotlptloll or pl'OlICutlon 01 .ueb a _
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apart from those to which investigative and prosecuting person
nel are assigned, and that the examiners' unit should be under the
supervision only of the agency itself or of agency officers who
exercise no investigative or prosecuting functions. For example,
if the agency's general counsel supervises the investigation and
prosecution activities of the agency, the examiners' unit should
not be subject to his supervision or control. However, section
5 (c) would not prevent the trial examiners from being under the
supervision of the general counsel where in fact the supervision of
investigative and prosecuting functions is exercised by an associ
ate or assistant general counsel who has no responsibility to the
general counsel for such functions but is responsible therefor
directly to the agency.
It is clear that nothing in the separation of functions require
ments of section 5 (c) is intended to preclude agency officials, re
gardless of their functions, from participating in necesary admini
strative arrangements, such as the efficient scheduling of hearings.
The agency. The third sentence of section 5 (c) provides that
"No officer, employee, or agent engaged in the performance of
investigative or prosecuting functions for any agency in any case
shall, in that or a factually related case, participate or advise in
the decision, recommended decision, or agency review pursuant
to section 8 except as witness or counsel in public proceedings."
Thus, on "agency review", the agency heads, as well as the
hearing examiner, will be precluded from consulting or obtaining
advice from any officer or employee with respect to any case in
which, or in a factually related case,7 such officer or employee has
participated in the investigation or prosecution. In other words,
the views of officials who investigated and prosecuted the case (or
a factually related case) must be presented to hearing examiners
and to agency heads in the public proceedings, i.e., hearings or
oral argument, or by requested findings, exceptions, and briefs
which are served upon the parties. Before discussing the scope of
these requirements, it will be useful to consider some aspects of
the administrative process.
The expertise of an administrative agency is not limited to
the heads of the agency; it includes also the staff of specialists
through whom and with whose assistance most of the agency's
functions are carried on. The issues in adjudicatory cases, while
7 Bee dlacuuloD of "tactuall, related cue" In footnote 8.

III

ADMINISTRATIVE PROCEDURE ACT

5'7

frequently less complex and with narrower poliey implications
than are often involved in rule making, present in many cases
difficult questions of law and policy. The determination of whether
an industry-wide trade practice violates the Federal Trade Com
mission Act, or whether a certain series of stock market trans
actions constitute unlawful manipulation, often involves im
portant and difficult issues. In determining such issues, agency
heads have consulted with their principal advisers and special.
ists. Indeed, it is clearly in the public interest that they con
tinue to do so. Section 5 (c) does not purport to isolate the
agency heads from their staffs. Rather, in the interest of fair
procedure, it merely excludes from any such participation in the
decision of a case those employees of the agency who have had
such previous participation in an adversary capacity in that or a
factually related case that they may he "disabled from bringing
to its decision that dispullsionate judgment which Anglo-American
tradition demands of otUcials who decide questions". Final Re
port, p. 56.
An agency officer or employee may not participate or advise
in the decision, recommended decision, or agency review of all
examiner'. initial decision if in that or a tactually related ca.. h.
performed inveetigattva or prosecuttngfuncttons. For exampl..
if the ageney's, general counselor chief accountant enrar~ in the
performance of investigative or prosecuting functiona in a case,
he becomes unavaliable to the agency tor consultation on the de
cieion of that or a factually related case. Of course, he could
always present his views as witness or counsel in the public pro
ceedings, including the filing of briefs.
'
Assuming that an agency will in many easel wish to COD
suit with certain of its staff members, it may proceed in one of
two ways. It may in a particular case consult with staff memben
who in fact have not performed investigative or prosecutln.
functions in that or n factualJy related case. In the alternative,
the a.eney may find it feasible so to organize its staff aairn
menta that the staff members whom it most frequently desires to
consult will be free 01 all investigative anll prosecuting functiona.
The latter method appears to offer two distinct advantages,
particularly where the agency has a considerable volume of easel
subject to section 5 (c).
First, using the agency's general counsel for an example: If
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the investigation and prosecution of adjudicatory cases are per
formed b.r the legal division under his supervision, it could be
argued that his personal consi~eration of the routine cases has
been so limited that he should be permitted to advise the agency
in the decision of such cases. Even assuming that this is per
mitted by section 6 (c), it would seem to be immaterial since his
counsel will not be particularly needed in the routine cases. It is in
the difficult and novel cases that the agency most needs his advice,
and it is in these cases that he is most likely to be' consulted •
extensively by his subordinates. Thus, he becomes unavailable to
advise the agency in the very cases in which his advice would be
most useful. On the other hand, if the agency so organizes its
staff that the general counsel is not responsible for the investiga
tive and prosecuting functions, he would be regularly available
to the agency for consultation on the decision of cases.S
Second, if an agency thus organizes its staff and, accordingly,
identifies the officers with whom it is free to consult in the decision
of cases subject to section 5 (c), these matters can be spelled out
in the agency's published rules of procedure. Such publication
would, in effect, inform the public of the identity (by title or group)
of the sta1f members who advise in the decision of such cases.
In any litigation on the Issue of compliance with section 5 (c), the
published rules, embodying an organization and division of fune
tions in the light of section 6 (c), would assist in establishing
proof of compliance with the separation of functions requirements.
The last sentence of section 5 (c) sets forth certain exemptions
from the requirements of the subsection. These have already been
discussed, except the provision that "nor shall it be applicable in
any manner to the agency or any member or members of the body
comprising the agency". It was pointed out that this exemption
"of the agency itself or the members of the board who comprise
it-il required by the very nature of administrative agencies,
where the same authority is responsible for both the investigation
prosecution and the hearing and decision of cases". Sen. Rep. p.
18; H.R. Rep. p. 30 (Sen. Doc. pp. 204, 262). Thus, if a member
of the Interstate Commerce Commission actively participates in
or directs the investigation of an adjudicatory case, he will not
be precluded from participating with his colleagues in the de
cision of that case. Sen. Rep. p. 41 (Sen. Doc. p. 227) .
• The ""..... coanae!·. partlclpatlon In rule maklne anel In court litigation would 1le
eDtinb' _.atlble with bIa role In acIvlalq the UeDC7 in the deeilloD of acI.ludlcat0r7 _
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SECTION 5(d)-DECLARATORY ORDERS

/

Section 5(d) provides that "The agency is authorized in ita
sound discretion, with like effect as in the case of other orders, to
issue a declaratory order to terminate a controversy or r~move
uncertainty." The purpose of section 5(d), like that of the
Declaratory Judgment Act (28 U.S.C. 400), is to develop pre
dictability in the law by authorizing binding determinations
"which dispose of legal controversies without the necessity of any
party's acting at his peril upon his own view". Final Report, p.
30.
This grant of authority to the agencies to issue declaratory
orders is limited by the introductory clause of section 5 so that
such declaratory orders are authorized only with respect to mat
ters which are required by statute to be determined "on the record
after opportunity for an agency hearing". In addition. if the
subject matter falts within one of the numbered exceptions in the
introductory clause of section 5, sitch as a matter In which an
agency Is acting as an agent for a court, section I) (d) does not
apply. Sen. Rep. p. 18; II.R. Rep. p. 31 (Sen.. Doe. pp. 204, 281).
For example, where an agency is authorized after hearin. to
ISlue orderl to cease and desist from specified illetral conduct,
It may, under section 5(d), if it otherwiae has jurisdiction,
issue a declaratory order declaring whether or not .pacified
facta constitute illegal conduct. On the other hand. while the
Securities and Exchange Commission has long luued Informal
advisory Interpretations through its principal offlceo aa to
whether a proposed Issue of securities would be exempt from
the registration requirements of the Securities Act, there iI no
statutory agency hearing procedure in which this question can be
determined; if securities are sold without registration and the
Commission believes that registration was required, it can only
institute civil or criminal proceedings. Accordingly, section 5 (d)
does not authorize the Commission to issue declaratory orders as
to whether pnrticular securities must be registered under the
Securities Act.'
Agencies are authorized In their "sound discretion" to issue
declaratory orders. They nre not required to issue such orders
merely because request is made therefor. Sen. Rep. p. 18;
1I.R. Rep. p. 31 (Sen. Doc. pp. 204, 263). By "sound dis
, Of eoune.
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V
SECTION 6-ANCILLARY MATTERS

. Section 6 defines various procedural ri.hts of private parties
which ID&1 be incidental to rule making, adjudication, or the
exercise of any other agency authority. The introductory worda
of section 6, "Except as otherwise provided in this Act," are
intended to assure that ita provisions do not override contrary
provisions in other parts of the act. Thus, the opportunity for
informal appearance contemplated by section 6(a) il not to be
construed so as to authorize e~ parte conferences durin, formal
proceedin.s when such conferences are forbidden by other sec
tions of the act. Sen. Rep. P. 18, H.R. Rep. p. 31 (Sen. Doc. pp.
204,263).
G0118f"1&ing Deftnuions. The provisions of section 6 hinge to a
considerabl, extent upon the definition of the terms "party'",

"perlQn" IJld "agency proeeedlnl". These terms are deftned In
section 2

ot the act ae follows:

(bl "l'e1'lGll" Includ.. Indivld1lala, partnenhlPlt eorporatlqM,
al~{atlo~ 01' publ" 01' private organl.atlons of aDJ' chanetel'
othet thlm; agonclet. "Pany' Includel any person 01' agenq named 01'
adml""" .. a pan" 01' properl, I . .klne and entitled aa of right to lie
admitted" a part" In an, agene, prOceedln.1 but noth.... hen_
shall be conltrtled UJ pTevetlt an agenq from admittlnl' . , perIOD
or agenq .. a pan, for limited pUrpOlMla.
.

••••

(1') "A.enct proeeeding"meana anyagenc.l proee.... defined in
lubaectiona (0), (en, and (e) of this section. [Defining rule makin.,
adjudication and licensing, respectively.)
,

6 (a) ....;..APPIIARANCB
Formal Appearancs. The first sentence of section 6(a) pro
vides that "Any person compelled to appear in person before any
agency or representative thereot shall be accorded the right to be
accompanied, represented, and advised by counselor, it permit
ted by the agency, by other qualified representative." This re
states existing taw and practice that persons compelled to appear
in person before an agency or its representative must be ac
corded the right to be accompanied by coun'sel and to consult with
or he advised by such counsel. Such persons are also entitled to
have counsel act as their spokesmen in argument and where other
wise appropriate. Senate Comparative Print of June 1946,
p. 10 (Sen. Doe. p. 26). It is clear, of course, that this pro
vision relates only to persons whose appearance is compelled or
commanded, and does not extend to persona who appear volun
SIlCTION
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tarily or in response to mere request by an agency. Where ap
pearance is compelled, whether as a party or as a witness, the
right to counsel exists.
The phrase "or, if permitted by the agency, by other qualified
representative" refers to the present practice of some agencies
of permitting appearance or representation in certain matters
by non-lawyers, such as accountants. The phrasing of this clause,
together with the last sentence of the subsection, makes it clear
that nothing in the first sentence was intended to change the ex
isting powers of agencies in this respect. See discussion, infra.
at pp. 65-6.
The second sentence of the subsection relates to the rights of
"parties" to "agency proceedings". It provides that every "party"
shall have the right to appear in any agency proceeding "in person
or by or with counselor other duly qualified representative."!
The right of a party to appear personally or by or with counsel
extends, in view of the definition of "agency proceeding", to pro
ceedings involving rule making, adjudication or licensing. The
identity of the "parties" is usually clear in adjudication, licensing
and formal rule making proceedings. However, since the pro
vision is not limited to formal proceedings (those governed by
sections 7 and 8), but extends to informal rule making pro
ceedings, the term "party", in the latter type of proceeding, means
any person showing the requisite interest in the matters involved.
Sen. Rep. p. 19; II.R. Rep. p. 81 (Sen. Doc. pp. 205, 268). It is
entirely clear that this right to appear in informal rule making
proceedings is limited by the nature of the procedure adopted by
an agency, pursuant to section 4 (b). If the agency, under section
4 (b), provides interested persons an opportunity to present their
views orally, the agency must allow any person with the requisite
interest to appear personally or by counselor other qualified
representative. On the other hand, if the agency desires to hold
informal rule making proceedings consisting of the submission of
written data, views, or arguments, nothing in section 6 (a) re
quires the agency to provide in addition for personal appearance.
In other words, the second sentence of section 6(a) is not in
tended to limit an agency's discretion as to the type of rule making
proceedings to be held in a particular case. (See opening clause of
section 6: "Except as otherwise provided in this Act").
t 'MI. phru. "q..allfled 1'eP....ntatfve... .. aled 1ft tb. leeond I.ntenee of II1111eetloD
8(a). r.I... to non.I.",.."" wbOl4! .pp_ranee •• r.PrelentotlveI for othen fa left. ..
IIftder the lint _taB.. of the l ..baeeUon, to the COntrol of the ...ne• . See ".Ira, pp......
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Informal Appearance. The third sentence of section 6 <a) pro
vides that "So far as the orderly conduct of public businesa per
mits, any interested person may appear before any agency or its
responsible officers or employees for the presentation, adjustment,
or 'determination of any issue, request, or controversy in any pro
ceeding (interlocutory, summary, or otherwise) or in connection
with any agency function." This sentence contemplates that inter
ested persons may appear not only in matters involving rule
making, adjudication, and licensing, but also in connection with
other agency functions. This provision is not to be construed as
requiring an agency to give notice of its proposed action and to
invite appearances by interested persons; an agency is not re
quired to provide an opportunity for appearance and adjustment
to interested persons unless they request it. Sen. Rep. p. 19 (Sen.
Doc. p. 205).
The opportunity for informal appearance contemplated by the
third sentence of section 6(a) means that any person should be
d\'en an opportunity to confer or discuss with responsible of
fleers or employees of the agency matters In which he Is properly
interested. This opportunity should be with a responsible oftlcer
or employee-one who can decide the matter or whose function it
is to make recommendations on such matters-rather than of
ficers or employees whose duties are merely mechanical or formal.
Sen. Rep. p. 19; H.R. Rep. p. 32 (Sen. Doe. pp. 20lS, 264).
This provision for informal appearance is expressly limited by
the subsection to "so far as the orderly conduct of public business
permits." Clearly, both the right and its limitation should be
construed to achieve practical and fair resulb•. Appearance should
be allowed except where it would be inconsistent with the orderly
conduct of public business. A properly interested person who is
permitted to appear should be accorded an opportunity to present
his case or proposals to a responsible officer or employee as de
fined above. Repeated opportunities to present the same argu
ments or proposals are not required. Further, the act does not re
quire that every interested person be permitted to follow the chain
of command to the head of the agency. It was not intended to re
quire the directors of the Reconstruction Finance Corporation,
for example, to confer personally with every applicant for a Joan.
lt is sufficient if the opportunity to confer is with an official of
such status that he knows the agency's policy, and is able to
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bring unusual or meritorious cases to the attention of the officials
who shape the policy or make final decisions.
The opportunity thus to appear "for the presentation, adjust
ment, or determination of any issue, request, or controversy in
any proeeeding"--or "in connection with any agency function" re
lates not only to "agency proceedings" as defined in section 2 (g),
but also to all other agency functions. It means, for example, that
upon request any person should be allowed, where this is feasible,
to present his reasons as to why a particular loan or benefit should
be made or granted to him. It would also seem to mean that he can
present his reasons as to why a particular controversy should be
settled informally rather than in formal proceedings with at
tendant publicity. However, there is no requirement that the
agency accept such proposals for informal settlement; if, for
example, the agency believes that formal public proceedings
will best serve the public interest, it is free to conduct such pro
ceedings.
The reference to "interlocutory" or "summary" proceedings
appears to be intended to provide an opportunity for informal ap
pearance and discussion in those situations where an agency
takes significant action without prior formal proceedings. H.R.
Rep. p. 82 (Sen. Doc. p. 264). For example, section 609 of the
Civil Aeronautics Act of 1938 (49 U. S. C. 559) provides that
"In cases of emergency, any such certificate [airworthiness certi
ficate, airman certificate, etc.] may be suspended, in whole or in
part, for a period not in excess of thirty days, without regard to
any requirement as to notice and hearing." Under section 6 (a)
of the Administrative Procedure Act, the persons who would be
afl'ected by such summary action should, if feasible, be allowed
to appear and present their views on the proposed action. It is
absolutely clear, however, that nothing in this subsection was
intended to interfere with the primary objective of assuring
safety in air travel. To the extent that the timely execution
of the Administrator's duties, i.e., the "orderly conduct of public
business," precludes discussion and negotiation, he need not hold
such discussions.
There will doubtless be many cases in which an agency will
find it necessary to notice a matter for public hearing without
preliminary discussion because a statute or the subject matter or
the special circumstances so require. Sen. Rep. p. 41 (Sen. Doc.
p. 227).
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The fourth sentence of section 6 (a) provides that "Every
agency shall proceed with reasonable dispatch to conclude any
matter presented to it except that due regard shall be had for
the convenience and necessity of the parties or their representa
tives." This provision merely restates a principle of good adminis
tration.
Practice BefoTe Agencie8. The last sentence of section 6(a)
provides that "Nothing herein shall be construed either to grant
or to deny to any person who is not a lawyer the right to appear
for or represent others before any agency or in any agency pro
ceeding." The question of the extent to which non-lawyers should
be permitted to practice before administrative agencies was de
liberately left to the determination of the various agencies, as
heretofore. House lIearings (1945) p. 34 (Sen. Doc. p. 80); H.
R. Rep. p. 32 (Sen. Doc. p. 264).
More broadly, section 6(a) leaves intact the agencies' con
trol over both lawyers and non-lawyers who practice before them.
The reports of the Senate and House Judiciary Committees con
tain expressions of opinion to the effect that, as to lawyers de
siring to practice before an agency, the agency should normally
require no more than a statement from a lawyer that he is in
good standing belore the courts. Sen. Rep. p. 19 j H.R. Rep. p. 32
(Sen. Doc. pp. 205, 264). However, the legislative histol'J leaves
no doubt that the Congress intended to keep unchanged the agen
cies' existing powers to regulate practice before them. When the
House Committee on the JUdiciary held hearings in 1946 on H.R.
1208 (79th Cong., 1st sess.) which, under the title of S. 7, was en
acted as the Administrative Procedure Act, the Committee was
speciftcally aware ot the fact that H.K. 1203 contained no pro·
vision relating to attorneys practicing before agencies. while
H.K. 389, and H.R. 1117, also pending before the Committee, eon
tained such provisions. House Hearings (1946) p. 34 (Sen. Doc.
p. 80). Finally, during the House debate on S. 7, Representative
Kefauver offered the following amendment to section 6:
Any member of the bar who i8 in good standing Pond who h.. been ad
mitted to the bar of the Supreme Court of the United Statea or of the
highest court of the State of bls or her resilience shall be eligible to
practice before any agency: Provided, however, That an agencr shall
for good cause be authorized by order to suspend or deny the rIght to
practice before such agency.

The amendment was rejected by the House, apparently on the
ground that the subject should be covered by separate legislation.
92 ConI'. Ree. 5666-8 (Sen. Doc. pp. 401-405).
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It is clear, therefore, that the existing powers of the agencies
to control practice before them are not changed by the Adminis
trative Procedure Act. For example, an agency may exclude, after
notice and opportunity for hearing, persons of improper character
from practice before it, Goldsmith v. Board of Tax Appeals, 270
U.S. 117 (1926), or exclude parties or counsel from participation
in proceedings by reason of unruly conduct, Okin v. Secu1'ities
and Exchange Commission, 137 F. (2d) 398 (C.C.A. 2, 1943), or
impose reasonable time limits during which former employees
may not practice before the agency.
SECTION 6(b)-INVESTIGATIONS

The first sentence of section 6 (b) provides that "No process,
requirement of a report, inspection, or other investigative act
or demand shall be issued, made, or enforced in any manner or
for any purpose except as authorized by law." This is a restate
ment of existing law. Senate Comparative Print of June 1945,
p. 11, Sen. Rep. p. 41 (Sen. Doc. pp. 27, 227).
The second sentence of subsection 6 (b) provides that "Every
person compelled to submit data or evidence shall be entitled to
retain or, on payment of lawfully prescribed costs, procure a copy
or transcript thereof, except that in a nonpublic investigatory
proceeding the witness may for good cause be limited to inspec
tion of the official transcript of his testimony." Under this, any
person compelled to submit data or evidence, either as a party or
as a witness, must be accorded the right to retain copies of writ
ten data submitted in response to a .'!1/bpenn d1(cc.~ tecum or other
demand, or, upon payment of lawfully prescribed costs, to procure
from the agency a copy of the data thus submitted or a trans
cript of the oral testimony which he was required to give. This
right, it will be noted, is limited to the data and evidence submitted
by the particular witness, and does not entitle him to copies
or transcripts of the data and evidence Rubmitted by other
persons. Moreover, it extends only to persons "compelJed" to
testify or to submit data, and not to those who are merely re
quested to do so or who do so voluntarily.
The right defined in the second spntence of section 6 (b) iR
subject to the limitation "That in a nonpublic investip:atory pro
ceeding the witness may for good cause he limited to impection
of the official transcript of his tE'stimon~'." In the Committee re
ports, it is stated that this limitation waR deemed necessary "where
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evidence is taken in a case in which prosecutions may be brought
later and it is obviously detrimental to the due execution of the
laws to permit copies to be circulated!' Sen. Rep. p. 19, H.R.
Rep. p. 88 (Sen. Doe. pp. 20&, 266). Thu8, the phrase "non
public investi,atory proceedinr" covers all confidential phases
of investigations, formal or informal, conducted by a,encies to
determine whether there have been violations of law. In such
situations, the witness may be limited to inspection of such portions
of the transcript of investigation as contain his own testimony.
This right to inspect the transcript extends only to persons who
have been compelled to testify.
SECTION 6 (c) -8UBPENAS

The first sentence of section 6(c) provides that "Al'ency sub
penaa authorized by law shall be issued to any party upon re
quest and, as may be required by rules of procedure, upon a
statement or showing of general relevance and reasonable scope
ot the evidence BOught." The purpose of this provision ia to make
agency subpenas available to private parties to the ume extent
as to agency representatives. Sen. Rep. p. 20, H.R. Rep. p. 83
(Sen. Doc. pp. 208, 266) ; 92 Con,. Ree. 58152 (Sen. Doe. p. 868).
It applies to both subpenas ad t68tlfteGntlum and subpenaa
duces tecum. It should be emphasized that section 8Ce) relates
only to existing subpena powers conferred upon agencies ~ it
does not grant power to issue subpenas to a,encies which are not
so empowered by other statute8. Senate Comparative Print of
June 1945, p. 14 (Sen. Doc. pp. 29-80).
The subsection requires the issuance of subpenas to any party
"upon request and, as may be required by rules of procedure,
upon a statement or showing of general relevance and reasonable
scope of the evidence sought." It may be argued from the quoted
language that agency subpenas must be issued merely upon re
quest of a party unless the agency requires, by its published pro
cedural rules, a "statement or showing of general relevance and
reasonable scope of the evidence sought"; accordingly, each
agency which is empowered to issue subpenas should Issue rules
of procedure stating the manner in which parties are to request
subpenas and the contents of such requests. The standard of
"general relevance and reasonable scope" should be interpreted
and applied in the light of the statutory purpose of makinr
adminiRtrative subpenas equally available to private parties and
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agency representatives. (See the second sentence of section 12).
On the other hand, agencies should consider that subpenas which
it may issue to aid private parties, like subpenas issued to assist
the agencies themselves, are subject to the legal requirements
and limitations restated in the second sentence of section 6 (c).
Thus, agencies may refuse to issue to private parties subpenas
which appear to be so irrelevant or unreasonable that a court
would refuse to enforce them.
The right to subpenas stated in section 6 (c) is limited to
"parties", as defined in section 2 (b). Accordingly, the right tit
administrative subpenas is applicable to parties to rule making,
adjudication and licensing proceedings.
The Act is silent as to the responsibility for payment of fees to
witnesses called by private parties pursuant to subpenas issued
by an agency.1 It was apparently thought that such a provision
should be the subject of separate legislation. Senate Comparative
Print of June 1945, p. 11 (Sen. Doc. p. 28). In view
of this, it appears that the question of payment of witness fees
may be dealt with by reasonable administrative regulations such
as many agencies have already adopted.·
The second sentence of section 6 (c) provides that "Upon
contest the court shall sustain any such subpena or similar proc
ess or demand to the extent that it is found to be in accordance
with law and, in any proceeding for enforcement, shall issue an
order requiring the appearance of the witness or the production
of the evidence or data \vithin a reasonable time under penalty of
punishment for contempt in case of contumacious failure to com
ply." Upon its face, the subsection in requiring judicial enforce
ment of subpenas "found to be in accordance with law" is a
reference to and an adoption of the existing law with respect to sub
penas. For example, nothing in section G(c) seems intended to
2 Section lOot the Act ot AuA'uot 2. 1946 (Public Law 800, 79th Cone., 2d ...... )
prov"l... that "Whenever a deparlment I, authorized by la" to hold heorlnlrK and to
.ubpena wIt""..... tor appearance at said hearln!:!. ...ltn....... .ummoned to and Ilttendlnc
.lIch hearIng. ohall be entItled to lhe !am" te"" and rnlleDlfe, or expen.es in the .a•• of
Government otllcer. and employees. as provIded by law tor wilnes... otter-dine In the
United Stat... courta.'·
8 The tollowlnlr exampl... appear to be rea.onable and appropriate:
Feder'" Power Co"',"i.aion-Rul"" of Practice Hnd"r the f'"deral Power Act.
Rule 1.181. "F_ of wltn"".....-Wltn"••"" who are .ummoned are entitled to th" .ame
feel lUI are paid for like eervlc.. In the COllrts of lhe Unit"d !ltateo. ollch f."" to be paid by the
party at wh08e Inatance the testimony Is takfln, and the Commi~5fon h('fore 18~I!inJC ~ubpoena
may "1"t!Clull'e a deposit of an amollnt adeqnate to t:ovcr the fpr!' and Mil~"g'e ir:vo)vpd. u [16
U.B.C. 82I1t].
',,'eT8tal. Co,",".,.,.•• Co",,,,i••io,,-Rllleo of Practice.
Rille 58(e). "Wltn.... f""". A witneo. who I. onmmoncd nnd re.pond. thereto I. entitled tn
the .ame tee as 10 paid for \Ike service in the courts of the United Stat<>s, snch fee to be paid
by the party at whOle In.tance the testimony I. taken at the time the .ubpena I. ser"ed.'·
(4t U.S.C. IIJ.
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chaDIe aiatina' JaW .. to the re8IOnableneu and ICOpe of lub
SimiJarb', the sublection leav. uncbanpd alatina' law
u to the 1C0pe of judicial inquiry where enforcement of • sub
pena 18 louaht. III IIf&fJNott Jol"",O'II Corp. v. Perlri.., 81'1 U.s.
101 (1948), the Supreme Court held that where the Secreta17 of

peDAL

Labor sou,ht judicial enforcement of a subpena lBIued in • pro
e-dtnc UDder the Walall-Bealq PubUc Contraetl Act, the DIa
tria court wu not authorized to determine whether the reapondeDt
was lubJect to that act, u a condition precedent to enforcement:

of the lubpena. Accord, under the Fair Labor StaDdardI Act,
OIlldoMG p,,,,
ComJHItl, V. WaUl"" 81'1 U.S. 188
(194'). Nothlna In the Ianau..e of section 8(c) suuesta &J17
purpoee to chanp tlU eatabUshed rul.. It fa sal4 onlJ tha\ the
court a¥l enforce a au'" "to U. extent that It: II f~ to
be Ja ~ wltII ......" "Law" ret. . to the statu_ which
• ~ apnq adaliDlaten, toaether with relevant juclldal

Publu"'""

.......

,

. . . .

secoJld· ~ of
.....
>. Pt.'~
. In. the
.,.."
. '.
.
of .
··· .. .;on. When~Iu
I. '1 wuIUP»oft..
introduced
by lel1lfatl .~
oa.r_*wS, 1941, seetioa 8(0) prcmdedthat ''"Upon •.., cQA
ted of • ~ of a subpena or sbnilat proeed or d......
tile eourt ahal1 detlrmlJ1e aU relevant eauestlona of law. ~ 1»1.
the,...ull,~' tit ci~ ", JtIriI~ Q/" tJI1lf&tjf."
(ttaiJclluPPU8cI). Clearlt thII I_QUale could be COIlIttbeCt, as
intended to cbangethe rule stated in lItuIleoft JO_fIJI
.;

~raI ad Uteral coDitraction of the

Sena_

Corp. v. PerWu, IUpnL However, when S. '1 was reported b, the
Senate Committee on the JudlcJary on November 19. 194' (Sen.
Rep. PeN (Sen. Doe. P. 220», section 8 was rephrued in ita
present form. Thil sflnlftcant chanp in lanpap, &I weD &I the
natural and Uteral readina of HCtion 8(c), II persuasive that
the lubsectloD.leavu unchaqed the scope of Judicial Inquirr upon
an a'ppUcation for the enforcement; of a subpena. See alllO Sen.
Rep. p. 41 (Sen. Doc. Po 22'1); 91 Coq. Reo. A2988 (Sen. Doc.
Po 411).
DDTlOM 8 (d)-DIOOALI

Section 8(d) provide. that "prompt notice shan be aiven of
the denial In whole or In part of aD, written application, petition,
or other request of an, Interested penon made In connection with
aD)' &pnq proceedina'. Except in aftlrmiq a prior denial or
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where the denial is self-explanatory, such notice shall be accom
panied by a simple statement of procedural or other grounds:' This
requirement relates to applications, petitions and requests
made by "interested persona" in connection with any "ageney
proceeding", i.e., rule making, adjudication and licensing pro
ceedings. It applies to such proceedings regardless of whether
they are formal or informal. Sen. Rep. p. 20, H.!.l.' ,Rep. p. 38
(Sen. Doe. pp. 206, 265). As in the case of sect~Qn 4 (d), an
"interested person" may be defined generally as one Whose inter
ests are or will be affected by the agency action which may re
sult from the proceeding. It is clear that with respect to formal· ,
proceedings, the only interested persons are those who are
"parties" to such proceedings within the meaning of section 2 (b) .
Section 6(d) has no application to matters which do not re
late to rule making, adjudication or licensing. Generally, it is
not applicable to the mass of administrative routine unrelated to
those proceedings.
The prompt notice of denial required by section 6(d) may be
given in writing, addressed to the applicant, or orally (e.g., in the
case of a proceeding conducted by an examiner). The required
statement of grounds for denial, while simple in nature, must be
sufficient to advise the party of the g~neral basis of the denial.
Where the denial is self-explanatory or affirms a previou3
denial, it need not be accompanied by a statement of reasons; in
such cases, it is assumed that the applicant has knowledge of the
grounds for denial.
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SECTION 7-HEARINGS

The provisioDB of aeetiOD '1 govern the conduct of hearinp in
those cuea of rule makiD&' and adjudication which are required
by secttOJ18 4. anel 6 to be conducted in accordance with aectiona
'1 and 8. The requirement. of section '1 are closely integrated with
tho. of sectiona 6(c) (88 to certain types of adjudication) and
8. Section '1, together with sections 6(c) and 8 t became effective
on December 11, 1946, and is applicable to proceedings commenced
on and after that date. See section 12.
SBCTION '1 (a)-PBESmINo OJ'll'ICEBS

The first sentenee ofsectlon '1 <a) provides that "There shall
preside at: the taking of evidence (1) the apncy, (2) one or more
members of the body which comprises the agency or (3) one or
more examinen appointed as provided in this Act; but DOthina'
in this Aet shall be deemed to supersede the eonduetot specffted
classes of proceediqs in whole or part by or before boai'd; or
other
speetaUy provided for by or designated PUl'lUut

0'"

to statute."
Inasmuch .88 the proviaJODl of section 11 relatina to the ...
lect!OIl an. statui of h.....~ examiners did not become .6ctlve
until JUDe 11, 194.7 (see lletfon 12), it i. obvious thatunm thm
the arencies eould continue to utflfle their usual heariq eumfn
era or omcen, in compUanee, of course. with the other requt,...
menta of sections 6 (e), '1 and 8.
The Jast clause of the sentence il designed to permit a,encl.
to continue to utfl1Je hearina offtcen .or boards "specially pro
vided for by or desirnated pursuant to statute." An earlier draft
referred to "other ofticen speciallY designated by statute.H See
Senate Comparative Print, June 1941 pp. 12..13 (Sen. Doe. p.
28). UDdw the oriainal knguag., it might
been necu
"17 tor . . . . ome. to be d..lrnated lpeciftca1lT by a statute
to conduct a particular hearinr, e.•. t in the manner that 19 U.S.O.
1641 reqWrelI that heariDla to determine whether a customhouse
brokwi BeeDle lhouJd be IUlpended or revoked muat be held , .
the collector 01' chief otlcer of the customs. Under the preMm
broader lanpap, the exception will aJlo apply if • statute
authorizee the apncy to designate a specillc ofticer or employee or
one of a lJMlCiftc elau of oft.lcen or employees to conduct the

h...
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hearing. Examples of statutory provisions for hearing officers
who may be utilized without regard to section 11 are: (1) joint
heal'ings before officers of Federal agencies and persons desig
nated by one or more States (e.g., section 13 (3) of the Inter
state Commerce Act, 49 U.S.C. 13(3», as well as hearings be
fore joint State boards under section 209 (a) of the Federal
Power Act (16 U.S.C. 824h), (2) where officers of more than one
agency sit, as joint boards composed of membel's of the Interstate
Commerce Commission and the Civil Aeronautics Board pursuant
to section 1003 of the Civil Aeronautics Act (49 U.S.C. 643), (3)
quota review committees under the Agricultural Adjustment
Act of 1938 (7 U.S.C. 1363), and (4) boards of employees under
the Interstate Commerce Act (49 U.S.C. 17(2». Sen. Rep. pp.
41-42, (Sen. Doe. pp. 227-228). A statutory provision which
merely provides for the conduct of hearings by any officers or
employees the agency may designate, does not come within the
exception 80 as to authorize the agency to dispense with hearing
examiners appointed in accordance with section 11. H.R. Rep. p.
34 (Sen. Doc. p. 268).
Generally, whoever presides at the hearing (whether an ex
aminer appointed pursuant to section 11, a member of the agency
or a special statutory board or hearing officer) is subject to the
remaining provisions of the Act. Sen. Rep. p. 21; H.R. Rep. p.
34 (Sen. Doc. pp. 207, 268). However, where a member of the
agency acts as presiding officer, the ~xception in the last clause
of section 5 (c) applies, with the result that he is not disqualified,
as an examiner would be, by previous participation in the investi
gation of the case. Similarly, a statute requiring or authorizing
a hearing to be conducted by a particular board or officer may
have the further effect of requiring such board or officer to parti
cipate in the investigation or prosecution or of placing the board
or officer under the supervision or direction of investigating or
prosecuting oftlcials. See 19 U.S.C. 1641. In the latter case, it
would seem that to the extent the general requirements of section
5 (c) are inconsistent they are inapplicable.
The second sentence of section 7 (a) provides that "The func
tions of all presiding officers and of officers participating in de
cisions In conformity with section 8 shall be conducted in an im
partial manner." This means, ot course, that "They must conduct
the hearing in a strictly impartial manner, rather than as the
representative of an investigative or prosecuting authority, but
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this does not mean that they do not have the authority and duty
as a courtdo-..-to make sure that all neceslary evidence fa acJ..
duced and to keep the hurin, orderiy and emelent." SeD. Rep. p.
21, H.R. Rep. p. 34 (SeD. Doc. pp. 207, 268). Tbia fa not intended
to prohibit a heariq officer from questionina witneaaea and
otherwise encouraaina the makina of a complete record.
Xhe third sentence of section 7(a) providea that "An1lucIl
otncer may at any time withdraw if he deems himself diaquaU
fled; and, upon the ftUq In ,ood faith of a timely and lu1Jlelent
atndavlt of personal bfaa or diaquali1lcation ot any IUeb otneer, the
agency shall determine the matter aa a part of the record an4
decision In the case." Thia provision authomea any prealdlq
officer to withdraw from a proceed!n, if he conaidel'l himMlf
disqualUled, lor example, as beinr related to a party. In additioa,
a party mar, by the "ftUn.r in ,ood faith of a timely and suftlc1ent
atndavlt", present to the agency the issue of the "personal biaa
or diaqualUlcation of anY8uch otncer" ; thereupon "the agenc7 shall
determine the matter as a part of the record and decision in the
case". Kear1nl1. &l'$ not required on evel'1 char,e of bias or dl.
qualifiCation of. presldin, otneer.t If the atndavlt II madelen_
upon ita face, it may be dtsmlsaed summaril1. In other cases, the
agency ma, consider it appropriate to Investigate the charre It
selt or by another hearin, officer. In any event, the agency'l ct.
cislon and the pr@eedlnp upon such an amdavlt must be made
a part of the record of the caM in which the aftlda-rit II ftlfd.
Sen. Rep. pp.21, 42, H.R. Rep. p. SI (Sen. Doe. pp. 2Of, 228, 269).
If a court in revlewiq the a,ency's final action 1bld., con
trary to the qency, that the hearin, otncer wu blued or dll
qualiftecl, the agency actioD baled upon the recommended or initial
decision made by 8ueh otncer 18 not thereby automatically void;
rather, the question is whether the private party wu prejudi_
by BUch error. See last sentenee of seetfon 10(e). The consequl1leel
of 8ucll biu or disqualification on the part of a pretidiq otnc.
are alluded to In the reportl of the Senate and Houae Commlttelt
on the Judiciary .. follows: "The effect which bl.. or disquali
fication shown upon the record might have would be determined
by the ordinary rul.. of law and the other provilioDl of this bUt
If it appeared or were discovered late, It would have the effect-
where IBluel of fact or discretion were Important and the con-

t...... .. _P........

1. "1'

Irp tile IIIet th& •• .rIIer
III •
btl ......... ....
Iaeul. . . . . . . . . . a_paretl.. 1"rhIt, I"•• 1.... p.
(s-. 0 - Po 111).
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duct and demeanor of witnesses relevant in determining them
of rendering the recommended decisions or initial decisions of
such officers invalid," Sen. Rep. p. 21, H.R. Rep. p. 35 (Sen. Doc.
pp. 207, 269).
SECTION 7 (b) -HEARING POWERS

Section 7 (b) provides that "Officers presiding at hearings
shall have authority, subject to the published rules of the agency
and within its powers, to (1) administer oaths and affirmations,
(2) issue subpenas authorized by law, (3) rule upon offers of
proof and receive relevant evidence, (4) take or cause deposi
tions to be taken whenever the ends of justice woulU be served
thereby, (5) regulate the course of the hearing, (6) hold con
ferences for the settlement or simplification of the issues by con
sent of the parties, (7) dispose of procedural requests or similar
matters, (8) make decisions or recommend decisions in conform
ity with section 8, and (9) take any other action authorized by
agency rule consistent with this Act,"
The quoted language automatically vests2 in hearing officers
the enumerated powers to the extent that such powers have been
given to the agency itself, i.e., "within its powers," In other
words, not only are the enumerated powers thus given to hearing
officers by section 7 (b) without the necessity of express agency
delegation, but an agency is without power to withhold such
powers from its hearing officers. This follows not only from the
statutory language, "shall have authority", but from the general
statutory purpose of enhancing the status and role of hearing
officers. Thus, in the Senate Comparative Print of June 1945, p. 14
(Sen. Doc. p. 29), it is stated that "The statement of the powers
of administrative hearing officers is designed to secure that re
sponsibility and status which the Attorney General's Committee
stressed as essential (Final Report, pp. 43-53 particularly at pp.
45-46 and 50)." See also Sen. Rep. p. 21, H.R. Rep. p. 35, 92
Congo Rec. 2157 (Sen. Doc. pp. 207, 269, 319-320) ; cf. Sen. Rep. p.
42 (Sen. Doc. p. 228).
As noted above, the subsection vests in hearing officers only
such of the enumerated powers as the agency itself po!'!sesses.
If an agency lacks the authority to issue 8ubpenas, subsection
7(b) does not grant the subpena power to that agency's hearing
2 Slnee sectlun 7 (b)

h~arln.

It.'elr vesta these po...er.

(Inelurllnll the 8ubpena po....r)

In

olll<!el'1l. Cula1t1l Pac'""" Co. v. 1101',u,l. ~15 lUI. ar>7 (\942). and FIe",;", v.
Mohawk Co.• 331 U. S. 111 (947). detllln~ with the authority or allenel... to delellate luch

po....n. bay.

DO

appUeatlclll ben.
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PriD' JUDe 1941. Po

14 (SeD.

no. .. ..,0). The Phrue ".ubi_ to ~ publiahecl rul. of

the ....". fa iDteDde4 to make clear the authorlt, 01 the
&pDq to Ja, down ~ea and procedural ru1eI wblch wiD
pVerJl the exercise of such powera by presldlDa omeera. Senate
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agency shall as a matter of policy provide for the exclusion of
irrelevant, immaterial, or unduly repetitious evidence and no
sanction shall be imposed or rule or order be issued except upon
consideration of the whole record or such portions thereof as may
be cited by any party and as supported by and in accordance with
the reliable, probative, and substantial evidence."
Under section 7 (c) it is clear that, as heretofore, the technical
rules of evidence will not be applicable to administrative hear
ings. See also Final Report, p. 70. Thus, it is stated that "the mere
admission of evidence is not to be taken as prejudicial error (there
being no lay jury to be protected from improper influence) al
though irrelevant, immaterial, and unduly repetitious evidence
is useless and is to be excluded as a matter of efficiency and good
practice." H.R. Rep. p. 86, Sen. Rep. p. 22 (Sen. Doc. pp. 270,
208). To carry out this policy, it is advisable that each agency di
rect its hearing officers to exclude from the record so far as
practicable irrelevant, immaterial or unduly repetitious evidence.
Agency action must be supported by "reliable, probative, and
substantial evidence." It is said that "These are standards or
principles usually applied tacitly and resting mainly upon com
mon sense which people engaged in the conduct of responsible
aftairs instinctively understand:' B.R. Rep. p. 36, Sen. Rep.
p. 22 (Sen. Doc. pp. 270, 208). This restates the present law.
H.R. Rep. p. 53, tn. 18 (Sen. Doe. p. 287) ; Gomolidated Edison
Co. v. National Labor Relation8 Board, 305 U.S. 197, 230 (1938);
Senate Comparative Print, p. 14 (Sen. Doc. p. 81). It is clear
that nothing in section 7 (c) is intended to change the stand
ard or scope of judicial review; section 10(e) (5) specifically
restates the "substantial evidence rule", as developed by the
Congress and the courts, under which the reviewing court as
certains whether the agency's findings of fact are supported by
substantial evidence.
Nothing in section 7 (c) is intended to preclude an agency trom
imposing reasonable requirements as to how particular facts
must be established-such as age, citizenship, marital status,
ete. Nor is an agency forbidden to draw such inferences or pre
sumptions as the courts customarily employ, such as the failure
to explain by a party in exclusive possession of the facts, or the pre
sumption of continuance ot a state of facts once shown to exist.
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objection is made. Opp Cotton Mills, Inc. v. Administrator, 312
U.S. 126, 166 (1941).
The provision for "such cross-examination as may be required
for a full and true disclosure of the facts" does not, according
to the House Committee Report, "confer a right of so-called 'UIl
limited' cross-examination. Presiding officers will have to make the
necessary initial determination whether the cross-examination
is pressed to unreasonable lengths bj' a party or whether it is
re1luired for the 'full and true disclosure of the facts' stated in
the proviilion. Nor is it the intention to eliminate the authority
of agencies to confer sound discretion upon presiding omcers in
the matter of its extent. The test is-as the section Htates- '
whether it is required 'for a full and true disclosure of the facts.'
In many l·ule making proceedings where the subject matter and
evidence are broadly economic or statistical in character and the
parties or witnesses numerous, the direct or rebuttal evidence
may be or rmch a nature that cross-examination adds nothing
substantial to the record and unnecessarily prolongs the hear
ings." II.R, Rep. p. 37 (Sen. Doc. p. 271).
In proceedings involving rule making or determining claims
for money or benefits or applications for initial licenses, an agency
may adopt procedures for the submission of all or part of the
evidence in written form. Thus, in rate making ant} licensing
proceedings, which frequently involve extensive technical 01'
statistical llata, the agency may l'Clluire HJat the mass of such
material be submitted in onlerly exhibit form rather than be reoul
into the recl>rll by witnesses. Similarly, in determining claims
for money or bcnefits, the agency may require that the papers
filed in SUpPOl't of the application contain the factual material.
Such procedures may be rCI[uirel1 only "whm'e the intel'cHt of any
party will not he prejudicel} therehy." Typically, in these cuses,
the veracity allil demeanor of witneHHI\S are not impol'tallt. It i:i
lIilTIcult to see how any party's interests would be prejudiced by
such procerlureR where sullicient opportunity for rebuttal exists,
However, "To the extent that crosH-examination is nccessal'y to
bring out the truth, the party should have it." Sen. Uep. p, 2:1,
II.R, Rep. 11. :J7 (Sen. Doc. pp. 20D, 271). Such is the present
practice of such agencies as the Civil Aeronautics Hoard, which
has made extensive use of written evitlence procedures to simplify
1'£'('01'118 and shorten formal hearings.
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Recorct The Ant IeJlteDee of aectf0ll7(d) provid. that "The
tranIcrlpt of teatlmoD7 and ePibita,. topthv with, an pap8f8 and
request. flied in the proceecJ1nar. shall coJlltltute tbt adualve
record tor decision In accordance with section 8 and, upon pay
ment of JawfuUy PrelCrfbed COIt8, shall be mad, avaiJUle to the
parties." The record mut include any aaren"" proceecJlnp Upoll
an davit ot personal btu or cUsqualUlcation of a hearina' 01lleer
pur.uan~ to aeetion 7 (a). AD decisions (initial, recommended
or tentative) are req,utred by aectloa 8(b) to be mad, a part of
the record. It I. beUeved, by analOl1 to judJdal practice, W
the .ubaeetlon doee not IIqUfre the tranaeription of oral arpmentl
tor lDcluIloa in the reeotIL
III tilt hlterelta 01. eooDomt, certain ",Ilel. have followed
the ~e8 of not tr...-lb1Dl tile atenewraphle ~Ol'd 01. the
heariD8 UJl1eu there 11 8D appeal from the deeisloll ot the oflleer
prelldbsl at the h_riDl. Section" (d) does not require an aPDq
to ha.. ,the' :record t1'auortbed automatically in evert' cue, but
it doea'reqube tranacrtptloa laanl cue where a party demanda
a
of the recor4,,, that It" will be available to hi. "upoa
payment of lawfulll pJ'tMribe4 coeta." ThfJ nqull'ellleU ta satil
tied b1 the present . . . . p~ of c<mtraetbl' witJa privata
stenoaraphle aaraefea for repol'tln, aentee on terms that enable
parti-. to obtabl coplet at a rea~bJ. price.
0 " " Mew•• The HeODd sentence of aection '1(4) provid.
that "Where aftl agenq decidoa reatt On offtcfal' notice of, a
material feet not appearf_ in the evidence ill the recont, anr
partT ah.tJ on timely ,r8Ill1eft be afforded all opportunity to ahow
the contruJ." In the SeDate Comparati.,. Print. Jue 1941,
p. 11 (Sea. Doc. p. 81), it is stated that '"The rule of oftlcial
notice fs that recommended by the Attorney General'. Committee,
particularlt the, aafep&rd that partf. be apprf'" of matten
80 notfclcl and accord" an 'opportunlt7 tor reopeninw of the
hearfnw In order to anow the partial to come forward to meet the
facti intended to bt nodced! (FllJaJ Report pp. '11-78)." The
reeommadatJon of the Attorney
Committee, whlcJa II
thus apparently adopted ".. that "the permlulble area of oftlclal
notice be extended" 10 U to avoid "laOOriou. proof of what II
obvious and notorious," subJeet to opportunlty for rebuttal or a
planation, as provided 111 aectlO1l "( d). See the excellent diacuuion
in Final Report, pp. '11-78, polntiq out' that the proeea of
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official notice should not be limited to the traditional matters of
judicial notice but extends properly to all matters as to which the
agency by reason of ita functions is presumed to be expert, such
as technical or scientiftc facta within ita specialized knowledge.
Cf. B.B. Bep. p. 88 (Sen. Doc. p. 272).
Agencies may take official notice of facts at any stage in a
proceedin,--even in the final decision'-but the matters thus
noticed should be specified and "any party shall on timely re
quest be afforded an opportunity to show the contrary." The mat
ters thus noticed become a part of the record and, unless suc
cessfully controverted, furnish the same basis for ftndin,s ot
fact as does "evidence" in the usual sense.
• "Where .pncl. tab nch notice the, Moat so atata Oil the record or III their
declaloM and thea alford the p.rtles .a opportunlt, to ahow the contrarr.'· lien. Rep.
P. 28. B.B. Rep. pp. 87-8. (Ben. Doc. pp. 209, 271). If olllelal notl.. la taken of f.cta
la the coo.... of the fta" _ilion. the proceedlnl' need not be reopened aotomatlc"I,.
but the partl8a wut be entitled to request reopenlnl' for the purpose of eontcatlnl' the
facta tIllU oIIlclal1)o aotlced it, tile ....aer.
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VII
SECTION S-DECISIONS

The prOViSions of section 8, together with those of section
5 (c), govern the procedure subsequent to hearing. Section 8
applies to cases of rule making and adjudication which are re
quired by sections 4 and 5 to be conducted in accordance with
sections 7 and 8. It became effective on December 11, 1946, and
is applicable to proceedings commenced on and after that date.
See section 12.
SECTION 8(a)-wIlO DECIDES

Section 8 (a) provides for intermediate and final decisions,
prescribes who shall make them, and defines the decisional re
lationship between the agency heads and presiding officers.! The
subsection reads as follows:
Action by subordinates. In cases in which the agency has not pre
sided at the reception of the evidence, the officer who presided (or, in
cases not subject to subsection (c) of section 6, any other officer or
officers qualified to preside at hearings pursuant to section 7) shall
initially decide the case or the agency shall require (in specific cases
or by general rule) the entire record to be certified to it for initial
decision. Whenever such officers make the initial decision and in the
absence of either an appeal to the agency or review upon motion of
the agency within time provided by rule, such decision shall without
further proceedings then become the decision of the agency. On ap
peal from or review of the initial decisions of such officers the agency
shall, except as it may limit the issues upon notice or by rule, have
nil the powers which it would have in making the initial decision.
Whenever the agency makes the initial decision without having pre
sided at the reception of the evidence, luch officers shall first recom
mend a decision except that in rule making or determining applica
tions for initial licenses (1) in lieu thereof the agency may Issue a
tentative decision or any of its responsible officers may recommend a
decision or (2) any such procedure may. be omitted in any case in
which the agency finds upon the record that due and timely execution
of its functions imperatively and unavoidably so requires.

At the outset, it should be noted that section 8 (a) has no
application to cases in which the agency itself has presided at the
reception of the evidence. The procedures required by this sub
section are intended "to bridge the gap between the oftictals who
hear and those who decide cases." H.R. Rep. p. 88 (Sen. Doe. p.
272). If the agency itself, e.g., the Interstate Commerce Com
mission, hears the evidence, it may decide the case without the use
of any intermediate decision. In such cases, however, the arency
may, if it desires, preface its final decision with a tentative de
cision to which the parties may file exceptions.
h
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In cases of adjudication subject to section 5 (c) and in which
the agency itself has not presided at the reception of evidence,
the presiding oJlicerz must "initially decide the case or the agency
shall require (in specific cases or by general rule) the entire
record to be certified to it for initial decision." It is further pro
vided that "Whenever the agency makes the initial decision with
out having presided at the reception of the evidence [the presid
ing officer] shall first recommend a decision." That is, in cases
of adjudication subject to section 5(c), the presiding officer must
make either (a) an "initial" decision which will become the
agency's final decision in the abRence of an appeal to or review
by the agency, or (b) R "recommended" decision which will he ..
followed by an "initial" decision by the agency.
Under the terms of the subsection, the presiding officer's de
cision will constitute an initial decision unless the agency pro
vides otherwise either by general rule puhlished in the Federal
Register or by order in the particular case. Accordingly, each
agency should determine whether it desires the decisions of its
presiding officers to be "initial" decisions or recommended de
cisions.
In cases not subject to section 5 (c), the agency may provide
for the making of initial decisions by "any other officer or officers
qualified to preside at hearings pursuant to section 7." That is,
in rule making, in "determining applications for initial licenses,"
and in "proceedings involving the validity or application of rates,
facilities, or practices of public utilities or carriers," an "initinl"
decision may be malle, for example, by a hUll ring examiner other
than the one who heard the evidence. Further, the fourth sent
ence of section R(a) provides that in rule making and in determin
ing applications for initial licenses the agency may issue a
tentative decision or any or its responsible officers may recommend
n deci!don in lien of a recommended decision by the hearing ex
aminer who conducted thp. henring. This InRt clause pcrmib;, in
rille makinR' nOll determining applications for initial licen~I!R,
"the continuation of the wide~prcnd agency practice of serving
upon the pnrtie~, as a sUbAtitutc for either nn examiner's report
or a tlmtativo agency report, a rllllllrt prl'p~\rEld hy the staff of
specialists anti technicians normally enga~ed in that portlon or
:1 fl'l h~ro UI.,I. 1I...I,U"" rille.. me,,,. th. memlH'. ..r the a"r"ey. the e.. mln .•,
apPh'lltt·,1 p"~lIn'lt tl) ,,:cl'tl,tn lit tlr th,· 1n(SI·lal .\tatutorv hll:"lr·l or hrarln. Omrt!r \vho
.nndu.te,1 the h.a.ln... & • •eetlo" 7(Rl. Wh.,." th" p .... ltllnlr "me.. """nmel' unnYRlln!>l.
u hy lIInNI '" I'Rvln. the ......".y. the ar..ney rnA" .11.""t n"nthe. h~..I"" nllle.·, to
mnke an InItial
.e""mmenJed d"d"'''''. o. It mn" I••". n t.. ntntlv" ,1.....10".
It """
l,r·!t-r- • rehear'nl'.

0'

0.

ADMINISTRATIVE PROCEDURE ACT

88

the agency's operations to which the proceeding in question re
lates." Sen. Rep. P. 43 1 (Sen. Doc. p. 229).
Finally, in rule making or determining applications for initial
licenses, the agency may itself decide the case without any prior
initial, recommended or tentative decision, even though it has not
presided at the reception of the evidence, "in any case in which
the agency finds upon the record that due and timely execution
of its functions imperatively and unavoidably so requires."
Appeals and review. Where the agency permits a hearing of
ficer to make an "initial" decision, "in the absence of either an
appeal to the agency or review upon motion of the agency within
time provided by rule, such decision shall without further pro
ceedings then become the decision of the agency." Parties may
appeal from the hearing officer's initial decision to the agency,
which must thereupon itself consider and decide the case. Also,
the agency may review the hearing officer's initial decision even
though the parties fail to appeal. Each agency should publish a
rule prescribing the time within which parties may appeal or
the agency may call up the case for review. 4 Where the hearing
examiner (or other officer where permitted by the subsection)
makes a recommended decision, the agency must always make an
"initial" or final decision.
In making its decision, whether following an initial or recom
mended decision, the agency is in no way bound by the decision
of its subordinate officer; it retains complete freedom of de
cision-as though it had heard the evidence itself. This follows
from the fact that a recommended decision is advisory in nature.
See National Labor Relations Board v. Elkland Leather Co., 114.
F. 2d 221, 225 (C,C.A. S, 1940), certiorari denied, 811 U.S. 706.
Similarly, the third sentence of section 8 (a) provides that "On
appeal from or review of the initial decisions of such [hearing]
officers the agency shall, except as it may limit the issues upon
notice or by rule, have all the powers which it would have in
making the initial decision." This is not to say that hearing
I n Ie to "
noted that III ''p!'OCeedlnca Involvfnll' th" vaUdlty or applloattoa of
rat.., f&eIllU_, 01' praetl"_ of publle utflltles or earrl@... N (If th@7 do not eonatltute
eltb... rule maldq or tbe d@Ur1JIlnatloll of all application for an Initial Heenae), an
Intermedla.
"Initial" or "recommended") deeilion must be mad. by the hearlq
examiner ..ho eondueted the hearh•• or by 10m. other om""r or oflleen qualifted to p_
Ilde at hearlnp panwlnt to eeetion Ha).
4 It Ie Important to not. that leotloll 10 (c) p@rmlte an atr@ne1 to require Ilartl.
to appeal from h@arlnlf ottle....• Initial dedolono to the agene;, III a prer@Qutelte to oho
talnln. judicial ...",Ie... Saeh a requlr....ent mUlt IJfI let forth In a publlihed rule whl"" mud
furth. proY'd. that the hearln. oGIeer'a Initial d""llion aball be Inoperatlv. pendln.
tb. apnCJ"1 reriew of the c•••• lin. ReP. p. 11. H.B. Rep. Pp. 41, 61. tn. 11 (lin.
Doe. pp. Ill, 171. Zn) •
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ex&tUlnen' initial or recommendecl decisions are without effect.
"The)o become a part of the record [al required by subsection
8(b)] and are ot consequence, tor example, to the extent that
material facta in any case depend on the determination of credi
bUity ot witnesses as shown by their demeanor or conduct at the
hearing." Sen. Rep. p. 24, H.R. Rep. p. 88 (Sen. Doe. pp. 210,
272). In such eases, it is apparently assumed that agencie. will
attach considerable weight to the ftndlnr' of the examiner who
saw and heard the witnesses. However, in cases where the eredi
b11ity of witnesses is not a material factor, or cases where the
recommended or initial decision is made by an officer other than
the one who heard the evidence, the function of such decision
wUl be, rather, the sharpening of the issues for subsequent pro
ceedings.
Section 8(a) empowers agencies to "limit the issues upon
notice or by rule" on appeal from or review ot the initial de
cisions of hearing officers. That is, an agency may limit the issues
which it will consider in such cases by notice in a particular case
or by a general rule published in the Federal Register. It may
restrict ita review to questions of law and {lolley or, where it ia
allege4 . thAt erroneous. findings of fact have been made by tha
hearing omeer, to determining whether cited portions of the
record disclose that the findings are clearly wrong. Final Report,
p. 61. See alaoSen. Rep. p. 43 (Sen. Doe. p. 229).
Where the hearhlt ofllcer makes a recommended decislon~ the
a,enet muatt itselt consider and determine aU iS8ues properly
preeented. However, it may provide that It will consider only
such objection.' to ita subordinates' declsl()ns (recommended or
Inttial' a. are preMnted to it as exceptions to such decisions.
See Miw,1ItJ11 Field et Co. v. National Labor Relation. Board,
318 U.8~ 281, 255 (1943); National Labor Relat'lt>M Board v.
CTtml1l C4lifOf'inltl Lumber Co., 327 U.S. 885, 387-88 (1946). It
ma, also require that exceptions be precise and supported by
speciftc citations to the record.' The agency in reviewing either
Initial or recommended decisions mny adopt In whote or In part
the ftndings~ conclusions and basis therefor stated by the presiding

ADllIINIBTRATIVE PROCEDURE ACT

officer. On the other hand, it may make entirely new findinls
either upon the record or upon new evidence which it takes. Also,
it may remand the case to the hearing officer for any appropriate
further proceedings. Sen. Rep. p. 43, H.R. Rep. Pp. 38-39 (Sen.
Doc. pp. 229, 272-273).
SECTION 8(b)-sUBMITTALS AND DECISIONS

Submittals. The first sentence of section 8 (b) provides that
"Prior to each recommended, initial, or tentative decision, or
decision upon agency review of the decision of subordinate of
ficers the parties shall be atforded a reasonable opportunity to
submit tor the consideration of the officers participating in such
decisions (1) proposed findings and conclusions, or (2) excep
tions to the decisions or recommended decisions of subordinate
officers or to tentative agency decisions, and (3) supportlni"
reasons for such exceptions or proposed findings or conclusiona."
[Italics supplied]. The procedure thus prescribed for the
focusing of issues and arguments is a codification of the present
general practice. Senate Comparative Print, June 1945, p. 18
(Sen. Doe. p. S3). "Ordinarily proposed findings and con
clusions are submitted only to the officers making the initial [or
recommended] decision, and the parties present exceptions there
after if they contest the result. However, such exceptions may
in form or effect include proposed findings or conclusions for the
reviewing authority to consider as part of the exceptions." Sen.
Rep. pp. 24, 48 (Sen. Doc. pp. 210, 229).
Agencies may require that proposed findings and conclusions
and exceptions be supported by precise citation of the record or
legal authorities as the case may be. Reasonable time limit. for
the submission of such materials may be imposed. The opportuni
ty to submit supporting reasons means that briefs on the law and
facts which are filed by parties In support of their proposed
findings and conclusions and exceptions must be received and
considered. Sen. Rep. p. 24, H.R. Rep. p. 39 (Sen. Doc. pp. 210,
273). Section 8 (b) does not purport to prescribe opportunities for
oral argument. Accordingly, subject to the provisions of particu
lar statutes, each agency must itself determine In what cases oral
argument before hearing officers or the ageney is necessary or
appropriate.
or

. . . . . . ., • • Y.
~..."

V.fW

s.... •• u.s.

eel. 411 Ut.l) , "Al"CU_t _J' . . . . .
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Decisions. Section 8 (b) further provides: "The record shall
show the ruling upon each such finding, conclusion, or exception
presented. All decisions (including initial, recommended, or tenta
tive decisions) shall become a part of the record and include a
statement of (1) findings and conclusions, as well as the reasons
or basis therefor, upon all the material issues of fact, law, or dis
cretion presented on the record; and (2) the appropriate rule,
order, sanction, relief, or denial thereof."
Since all decisions, whether made by the agency or by a sub
ordinate officer, become a part of the record, the requirement ot
the first quoted sentence will be satisfied if snch decisions in some
way indicate the ruling of the agency or snch officer upon each
requested finding or conclusion or exception presented to the '
agency or to such officer. The purpose of this requirement is "to
preclude later controversy as to what the agency had done." lI.n.
Rep. p. 54, fn. 19 (Sen. Doc. p. 288).
The form and content of (lecisions, as preRcribed in the last
sentence of section 8 (b), are discussed in the Committee reports
as follows:
The requirement that the agency must state the hasis for its findings
and conclusions means that such findings and conclusions must be suf
ficiently related to the record all to advise the parties of their record basis.
Most agencies will do so by opinions which reason and relate the issues
of fact, law, and discretion. Statements of reasons, however, may be long
or short as the naturlJ of the case and the novelty or complexity of the
issues may require.
Findings and conclusions must include all the relevant issues pre
sented by the record in the light of the law involved. They may he few or
many. A particular conclusion of Iuw may render certain issues and find
ings immaterial, or vice ver!lll. Where oral testimony is conflicting or
subject to doubt of its credibility, tho credibility of witnesses would be a
necessary finding if the facts are material. It shouldlliso be noted that the
relevant issues extend to mattl'r3 of ullministrative discretion a'l well as of
law and fact. 'fhis is important. because agencies often determine whether
they have power to act rather than whether their discretion should be
exercised or how it should be exercised. Furthermore, without a
disclosure of the basis for the exercise of, or failure to exercise, discretion,
the partles are unable to determine what other or adcJitional facts they
mlKht olIer b~ way of rehearing or reconsideration of cJecisions. Sen. Hep.
pp. 21-26, lI.R. Hep. p. 39. (Sen. Doc. pp. 210-211, 2(3).

An agency which issueH opinions in narrative and expository
form may continue to UO 80 without making separate findings of
fact and conclllSion!i of law. However, ~uch opinions must indicate
the agency's IindingH and conclusions on material issues of fact,
law or (liscretion with such specificity "as to advise the partiea
Rllll any l'cvlewlng court of tht1ir l'ecord awl legal basis."" The
., A,end,'s should k..... p In mind that pursuant to aeetlon 3 (b) the, mal' elte ..
prec..le"ta only suth previous ..rd. . . . nd Gllb,lnn, .s have been published or made anU.
abl. for publlo hlllllGl!tlon.
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requlreulent tIiat IUch deeiBioDi Indicate the reuoDi for the
exercile Of d1IcretioJ1&l'1 PQwer is a eodUlcatioD of exiating aood
praetice. SeepA.r". Dodg. Corp. v. NatioMl lAbor Rll4tiou
Board, 818 U.s.. 17'1, IN-1M (1941).
Nothiil8 in the Act II intended to preclude . . . . , headI
from utillid_ the Hl'Vieea of apney employ. . u auiltaDta f .
ana1Jall and draftiq. Mort/a. v. Unit«l Stat.., 298 U.s. 488,-481
(l98S). Of eoune, in adjudicatory casea lubject to I8CtiOD I(c),
such auiatanta could not have performed investigative or prOM
euting functions in the cu.. (or in factually related eaSel) in
which they are 80 employed. Alao, the agency bead. are free to
emptor the heartna
who heard a particular ease u the
draftsman ot. their dna! declalon and otherwtse to aaaiat in ita
formulation. Compare _eraJJ, section 4(a) of the National
Labor RelatlOD8 Ac;t, ......nded.
A~ to, "1'eri01' lJI1~' Nothing in section 8 I, intend.
to CI1~ oil a.ritJlta which partiea may have for appeal to or
review by a .upeilor apnq. Sen. Rep. p. 23 (Sen. Doc. p.. 209)..
The requirements of 8u~on8(b) aa to the foJ'q1 and conten.
of deciafona do not appt,· to decisfone 'of a superior &pnq UpOB
such appeal trom or review of the agency's decision.

om_
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VIII
SECTION 9-SANCTIONS AND POWERS

Section 9 generally prohiuits ulluuthorizeu action by agencies
and prescribes certain rules to govern licensing proceedings. The
provisions of section 9 apply to all relevant cases (other than
the agencies anu functions exempted uy section 2 (a» regardless
of the applicability of the other scctions of the Act.
SECTION 9(a)-SANCTIONS

Section 9 (a) provides that "in the exerci~e of allY power or
authority no sanction shall be imposeu or suustantive rule or
order be issued except within jurisdiction delegated to the agency
and as authorized by law." The tei"m sanctioll is broadly defincu
in section 2 (f) to inclntle the whole or part of any agency" ( L)
prohibition, requirement, limitation, or otl!l~l' condition affccting
the freedom of un~' per:iOll; (2) wiLhholding of relief; (a) impo~i
tion of any form of penalty or line; ('1) llcstruction, taking,
seizure, or withholding of llrOjlCl·ty; (5) u:;sc.,;sment of damage:1,
reimbursement, restitution, compclIi'ation, costs, charges, or [CC;i;
(6) requirement, revocation, 01' suspension of a Iicense;l or (7)
taking of other compulsory 01' restrictive action."
The original draft of section!) (a) Iimitcd the imposition of
sanctions to those "as specified and authorized by statute."
Senate Comparative Print, .TlIlIC 1945, I). 17 (Sen. Doc. p.
159). The change of the word "statute" to "law" was in tlm
tional so as to recognize that all agency may impose a sanctiOlY or
issue a substantive rule or order if such I!o\Vel' is authorized Iwt
only by statutes but by treatieH, comt deciRiolls, commonly reco!,
nizell administrative practices, or other law. Sec United State_~ v.
lIfacDalliel, 7 Pet. (:l2 U.S.) 1, 13-1-1 (1833). Both the Senate atHl
House reports recognize that the source of authority fOl' the
imposition of a sanction or the iSRuance of a substantive rule or
order may be either slJccilic or general, as till! caRe may be. Sell.
Itcp. p. 25, JUt. Itep. p. ·lO (Sen. Doc. pp. ~ 11, 27·1).
The purpose of !ll!clion !l (a) iH, evidently, to assure that
agencies will lIot appropl'iatll tD themselves (lowers Cong'ress has
not intended them to mwrciRc. ~;('CUOII 9 (n) merely restates exist
ing law. Sell. nep. p. la (;len. Doc. p. 229). Many agencies' powel's
I ·rh. d,-nl.1 c>f an npplkoUnn tnr n r<'n~\9nl or • II.,·,,·\C I. nut • penal me.-lIr••
F'r,'.T'" Co,nPJIun!c"tio". Com'Ri"io" v. 1I,/f((). a29 u.s. 2!.1 (1916). It I•• by dennl
tlon In .""Uon 2(1) • • tor", ot n?,eney I meli"n.

..
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ant ~ cleaI•.they an . . forth spedAeall1 iD the ~ creath.
the....,. Still other powers maT be readilyinferncl from the
fraJll8WOl'k of tM an creatina the ageJlC7 Or IDa)" M lo~
n...I.1'7 for the conduet of
powers panted to the apaq.
But whetbel' aa apnq'1 powen are exprelll or impUed. iD either
cue ther JIIq be exerciaed. Partleular17 pertinent ia thia coa
nectiOil 11 the Ianauaae of
Supreme Court in PIHlPl D04,.,
Corp. 't'. NGtWnaI lAbor R.la.tiom BOGN, 818 U.S. In, IN

the
the

(19~) :

A atatute espreui.... of .uch lar.. public policy .. that ou "'hicl
the Natloaal La..,lte1atloaa Boai'd it bated mud be broadly pllru
ltd and n• ...-rl17 carri. with it the task of admini.trative appu.
tion. There fa an area P1aiJl17 covered by the lanlUap 01 the Act ud
an area no 1811 plaiJ.llj witliout it. But ill t~. 1Iczt..,.. 01
C-.

eA'"

gr... cot&U aN· oatc&loPl. alltA. dtflioH czd .trezt.,."" lor . . . .
17..tfl&, tM polieiH Of c-. Ad. NorcOtlld it deff.... tAei 1CI1l.o1. ,MI""
0/ , . . . . .... e,..t. .,. tAM ~ ... G1I ill~'" uon." of.pHi,.
aitKCZt;o1ll. Oo.nIOIl _
tIlue diftleultiea b,-teavinC the ada~tiO'l
or DlQnII to elltlto the eDtpfdc procell 01 adDlinistratiou...• ttil reJiioi

-.'
'" .po..IUpPlied}.
u.t .. picullad7 .. matte f " adIrdDlabd_
.','.
com.',.1..::.~.tit.· tal.
.
acmo.. 9 €b)..o...LICENBII

mu:::t~~~o~~t;-~'fU:

th.

speeUlCaUJ to apW1.UoDl fOX' Ueensea. the ~ondto I~:

:~ba:uc;:Q=.the thtrd to renew. EacJJ 0/.

4""'~ lor 1uM;.....·The firn senten. of lelJ$Joa .•i\}.
"to aDJ' cue iD wldch applicatlonia made tOl a ......
required by law
apnq" with dQereprd to' tbe riah. ~,.
priv1t., of all the iDtereated parti_: oradverael,. aft....
per801l1 ancl: wiUa fea8ODa~ledt.pateb. abaU· set and. completta• .'

pro~;

the

~~~~~;~: ~=='
::=:rb~
W.

:::.'.:1

make tta decltlollo" The bnport ~f·
I.~~nee .•• ~* q
.
shaD hear u •. decide Ueenllqpl'QC8ldllllS u qtdeJW·
...
sibl.. Shoul4 the UceDIiDI ~.~. reqaf~ ~ Ita
..
be detenllined upon ~" Need' ~ opportuaft)' f . an .....
hearlq. an qenq wUl he nq.... to to~ ~. proriaJ~ ..
heariq aDd decUfon contalne4 in Metio.- 'I ani • 01 the Ad.
AI to otMr tnes of Ueenaln. ~iDAtJse Act don not tOrJD\la
late 8117 ftxed 'procedure (jut U DO Axed procedure bu beG
formulated for adjudicatlona Qth., thaD thole that an ~
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by statute to be determined on the record after opportunity for
an agency hearing).
The requirement that licensing proceedinp be completed
with reasonable dispatch 18 merely a statement at fair admInis
trative procedure. Coqreu decided not to set any maximum
period of time for apncy consideration of applications for licenses.
In the drst draft of S. 7 there was a provision to the effect that
an application for a license would be deemed granted unlesa the
agency within 60 days alter the application was made, rendered
ita decision or set the matter down for hearing. Senate Compara
tive Print, June 1946, p. 17 (Sen. Doc. p. 159). This provision
was dropped in later drafts and replaced with the phrase "with
reasonable dispatch."
The term "reasonable dispatch" is not an absolute one and
cannot be described in precise terms. What is reasonable for one
agency may not be reasonable for another agency. The time
necessary to consider license applications for certificates of public
convenience and necessity is much greater, as a rule, than that
needed lor issuing warehousemen's licensee under 7 U.S.C. 244.
Similarly, variations in an agency's work-load, reflecting develop
menta in an industry, may result in unavoidable temporary back
lop. Of course, where another statute prescribes a specitlc period
of time for agency consideration of an application for a license.
such specific provision will be controlling. For example, under
section 365 (c) of Title 21. U.S.C.. an application for a license
tor the sale of new drugs becomes effective on the sixtieth day
after the 8Unl' of the application unless the Federal Security
Administrator taku appropriate action.
Supmaifm Of' r6'Vocation of liceme,. The second sentence of
section 9(b) provides: UExcept in casu of wtllfulness or those
in which public health, interest, or safety requires otherwise, no
withdrawal, suspension, revocation, or annulment of any license
shall be lawful unleu. prior to the institution of agency proceed
Inp therefor, facts or conduct which may warrant such action
shall have been called to the attention of the licensee by the
al'ency in writing and the licensee shall have been accorded op
portunity to demonstrate or achieve compliance with all law
ful requirement...• This sentence requires an agency to give •
licensee an opportunity to change his conduct before his license
can be revoked by the agency unless the licensee's conduet i.
willful or the public health, Interest or safety requires otherwise.

..
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Thua, it. particular liceDIee should under orciinar1 clrcumatancea
tran8C8l14 the bOunda of the privilqe I1'&Dted to him. the apnq
which baa poanted him the Ucense must iDform him in writiD8 01
such conduct and afford him an opportUDity to comply with the
requirementa of the I,pDCJ betore it can revoke. withdraw.
suspend or annul hi.licenae. While the warnil1j' must be in writiD8.
it need not take any special form.
No prior notice need be liven if the licensee'. conduct i. wm.
ful. In 8uch • eftuation the license may be revoked immediately
withou.t ".nother chance." AlIo, "another chance" need not be
liven where "the public health, interest, or safety requires oth....
wiae." The latter phl'aM refell to a situation where immedia.
cancellation of a UCeDM la necessary in the pu.bUc interest ir
respective "of the equiti.. or injuries to the licensee." Sen. Rep..
p.26 (Sen. Doc. p. 212). For example, in case of an accident m..
volvina aircraft, the Administrator of Civil Aeronautica m&J
su.pend the Ucense of the pilot pendina investiption. The pubUe
sat. . and interest require such immediate suspension••8 U.S.C.
559.
It la cleu that the provisions of thil second sentence do
not apM to temporary permits or temporary Ucen... Sen. Rep.
p. 26, H.B. Rep. p••1 (Sen. Doc. pp. 212, 27&). Such permit. a
llcaa.
be revoked without "another chance" and reaardleu
of whether there 11 willfulDeu or whether the pubUe health, iJI,.
tereet, or
i. Inyalved. And it fa clear, too, that the pro
visiona of thia lentence do not apply to renewal of UceDl8l. Re
newall are treated .peciAcall, in the next sentence.
Rene1l1lll of lie,nte•• The laat sentenee of section 9(b) pro
videa: "In al17 case in which the licensee hall, in accordance with
agency rulee, made timeI, and lufllcfent application for. renewal
or a new license, no licenae with reference to an,. activity of a
contlnuiq nature shall expire untH IUch application shaD haft
been ftnaU,.determlned bJ the arenc,.." Thil aenteDce ltatel the
best exlatlq law and practice. Sen. Rep. p. 48 (Ben. Doc. p.
229). It I. onJy falr where a licensee hal ftled hJt appUcatioa fM
a renewal or a new license in ample time prior to the expiratfOll
of hfI llcenee, and where the application itself il 8uftlclent, that
his liceDR should not expire until hi. application shall have been
determined b,. the agency. In such a ease the lfcenaee haa done
everythlq that i. withfD hi. power to do and he should not
,uff,r if the aPDq haa failed, lor one reason or another, to COD

m.,
sat.,.
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sider his application prior to the lapse of his license. Agencies,
of course, may make reasonable rules requiring sufficient advance
application.
2 The Olliee or Allen Property or the Department of Su.tice baa adopted such • rule
wltll reference to renewal of Iieen...... 11 F.R. 177 A·62'.

.
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IX
acTION lO---.nmICIAL

uvmw

The provUlou of lICtloa 10 constitute. general restatement
of the priDclpl. of Jadfclal review embodied In m&DT statutel
and judicl.l declsloDl.I Sectlon 10, It must be emphasized, deaJI
larre17 with prlnclpl.. It Dot oDl,. does not supersede special
statutory review proceedinll, but also generally leaves the mech
anlet of Judicial. review to be pvemed by other statut. ... 1>7
judicial rut.. For eumpJe. many statutes provide that wh_ the
revlewlna com ftDda ~. the ~ of new evldeDCe would be
wamnW, such evld.,. m-' be pnI8Jlted to the apnq wi.
opportunity to modIt11i· hdlDIL S. nctiOll 9 of the Securltl.
Act (11 U.S.C. '1'11). S_ provlllODl continue In effect. SlmDarlft
the ~. ~.bbJ ;wbleb", IllUIt be IOUIht wm belOftlDed,
m.. ~·~ .. "1ftUt.ltatutol'Y provlsl011l or bp judicial
appU~tfon of tht doc
af lach. . See Section I(c} of the
P~ 'tradt ~
Ad (ll U.S.C. 41 (ell, aftd U~...
rfI.
~ 2.
8. (1919). Aecordlnrb*, t1lt reuenil
prlnel
tea ~ aeOU~··10 must be carefully coordinated wldl

a.

A,....,..

eXistS

V.,.

.,

wcwI.,. aet cue taw.'

.PP.....
-r-.
1ectl0Dl ..

~··.",It

~ of wbethu t1Ui ....,
fllOUIht waf ..-vern- b~ the p1'OCedunl
prcm.r_ of
It 'I aJKI 8. However, ..aon 10 daM naI'
appl1 to thOle ...ncttt ancllUDCtfo. wbleh are oeeptecl 'b1

acdoa l~wlat..

.n

sectloa I(a) from
provldon. of the Aet except section &
Por mmp., the proYlll(R'Ji of section 10 are 1ft JIG way applfe,o
able to the review of apnq action taken pursuant to the Ko...
IBI aDd.eDt Aet of IN,.
Section 10 beeam.etectlve on September 11, 1941, aJKI ...
appllca!)l. fI'OIIl tbat date to the Judicial review of apnq IletI.oLt
However, the Departm_ of luttie., In brief. flied In the Su~
Court, ~ tat_ the potItIon that aectloB 10 da. Dot 'Pp17 to

cuea whlch wen pendlDa fn u.. courta OD September 11, lNe.
While these casea wen decided b1 the Supreme Court wltllo.
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any express reference to section 10, it seems fair to infer that
the Court has accepted this construction. United States v. Ruzicka,
32D U.S. 287 (19·16) ; Boa~'d of Governors of the Pederal Reserve
System v. Agnew, 329 U.S. 4,H (10'17); Krug v. Santa Fe Pacific
Rd. Co., 329 U.S. 591 (1947); Patterson v. Lamb, 329 U.S. 539
(1947).
SCOPE OF SECTION 10

Section 10 applies "Except so far as (1) statutes preclude '"
judicial review or (2) agency action is by law committed to
agency discretion". The intended result of the introductory clause
of section 10 is to reHtatc the existing law as to the area of re
viewable agency action. House Hearings (19,15) p. 38 (Sen.
Doc. p. 84).
A statute may in terms precluue, or be interpreted as intended
to preclude, judicial review altogether. An example of a statute
expressly precluding any judicial review is the Act of March 20,
1933 (38 U.S.C. 705) providing that "All decisions rendered by
the Administrator of Veterans' Affairs unuer the provisions [of
designated statutory sections]· shall be final and conclusive on
all questions of law and fact, and no other official or court of the
United States shall have jurisdiction to review by mandamus or
otherwise any such uecision." Senate Hearings (1941) p. 1358.
Switchmen's Union of North America v. National Mediation
Board, 320 U.S. 297 (1943), illustrates the interpretation of a
statute as intended to precluue judicial review although the statute
does not expressly so proville.' Sen. Rep. pp. 43-44 (Sen. Doc.
pp. 22D-230).
The provisions of section 10 are applicable "Except so far as
agency action is by law committed to agency discretion." For an
example at such unreviewable agency action, see United States v.
George S. Bush & Co., 310 U.S. 371 (1940) (action by the Presi
dent unller section 336 (c) of the Tariff Act "if in Ilis judgment"
such action is necessury). l\[ore broadly, there arc many statutory
provisions which merely authorize agencies to make loans; under
such statutes, the agcncic:i' discrction is usually so complete that
the refusal to make a loan is not reviewable under section 10 or
4 A. 8. 7 .,•• Introdu('~d In the Senate In Jalluary 19/5. the Introduetol'7 plU'ua
or .ectlon III ,ea.1 "E.e~pt (l) .n rar ft. .tah,h', sillpr•••I>, "rcelude ludlela! revI. .".
[ltall(·• •upplled). A. rtported In it. pre,ellt rnrm b,· the Senate Cummlttee on
the Judiciary. the word uexprC'Jnlv" wa'4 omittt·.1. This om"~~il.1I Itrovid~ at ron. support
ror the ronclullon Ihat the
"'main rr"" to deduce r..,", Ih~ stDtutory euntext 01
particular arreney aetlon that the Cungre•• llltendd to preelude judicial revI... 01 lueh
actioD.
.
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aD7 other statute. Also. the refuAl by the National Labor BelatfoDi
all exerdae of

Board to 181111 a complaint ia, as heretotort,
cretioD ulll'8Viewable

en.

b1 the court&. See JGtIOb,.. Y. NaIiofIdJ

Labor R.14tiou Board, lJO F. 2d 98 (C.CoA. 8,1941), and SeDate
Comparative Print of June 1941, p. 19, para. (8) (Sea. Doe.

p. 88). For the nme reason, the denial of a petitio. pUllU&Jlt
toaectlon 4(d) of WI Act for the luuanee, amendment or repeal
of a rule II not subject to judicial review. Sen. Bep. p. 44 (S. .
Doc. p.280).
In addition, the Introductol'7 clau.. of section 10 proYid. a
moat Important prlnclp" of construction for recoDcilina the pro
v1slonl of tM MCtlOQ· with other statutory proviafoDi relatiq
to Judicial review. AU of the proviafona of section 10 are qualified
by th.lntroductory cia.., "8sc"t 10 far at (1) statutel preclu4e
judicial revlew or (2) aldC7 action il by la.. commitW to
aaeneJ dlIcret1o!i' [Emplwll supplied]. The emphasized phrall
doea not m" that &VerI provi.ion of sectioll 10 It. app~l.
except
tatutes preclude judicial review altopther. lneteaef.
It reaa.. liB."." ..
(1) statutel preclude Judlclal revlaw".
with tht clear reault tbat lome other statute, while not precJu_ .
reviewaltoptW, wlU Ian the e1fect of preyentlna theapp.Jtea..
tlon of lIOJft of ~ prcm.lona of sectlon 10. The net e1fect, cl~lt
intencIecJ by the Con~ 11 to provide for a dOYetaiIlnt of the
general prmJafOns of the AdministratiYe Procedure Act with tile
partlcul'" .tatutory proYillons which the Conar. baa moulde4
for lpeclal aftuatf'onl.' ThUI, a civil semce employee of the Federal
Government who alleg. unlawtul removal from oftlce. can obtat..
judicial review only of the question of whether tbe procedl1r. of
the Civil Service Act were followed. LmM Y. Far'", 1O'f P.
2d 188 (App. D.C., 1989), certiorari denied, 801 U.S. 621. In
such a ca.., the prov1liona of section 10 (e), for example, relatflll
to lubstantla. evidence and to review of abuses of discretion,
will not apply.

tow••

t", ..

SIlCTIOM 10(a)-RJOHT O. UYIBW

Section 10(a) provid. that. "Any person lufferllll 1ep1
wron. becauH of any apney action, or adversely affected or a.
arieved by such action within the meanin. of any relevant
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statute, shall be entitled to judicial review thereof." This state
ment of the persons entitled to judicial review has occasioned
considerable comment because of the use of the phrase "any ptlrson
suffering lcgal wrong". This !lhras'.l was used as one of limita
tion and not for the purpose of making judicial review available
to anyone adversely affected by governmental action.' The delicate
problem of the drnft3men was to identify in general terms the
persons who are entitled to judicial review. As so used, "legal
wrong" means such Wi'ong as particular sb.tutes and the courts
have recognized as constituting ground for judicial review.
"Adversely affected or aggrievell" has frequently been used in
statutes to de:lignatc the pel'sons who can obtain judicial review of
administrative actioll. i The dett'rrnination of who is "adversely
affected or aggl'ieved * * .~ within the meaning of any relevant
statute" has "been marked out largely by the gradual judicial
process of inclusioll and exclusion, aided at times by the courts'
judgment as to the prohable legislative intent derived from the
spirit of the statutory scheme". Final Report, II. 83; see also pp.
8,1-85. The Attorney General [tllvi~ed the Senate Committee on
the Judiciary of his lI111lerstanding that section 10 (a) was are·
statement of existing law. More specifically he indicated his
understanding that section 10 (a) preserved the rules developed
by the courts in such cases as .lllalHtl1lu Power Co. v. Ickes, 302
U.S. 464 (1938) ; Massachusetts v. Mellon, 262 U.S. 447 (1923) ;
The Chicago Junction Ca,'w. 261 U.S. 258 (1924); Sprunt &
Son v. U. S., 281 U.S. 21!l (t!l30); Perkins v. 'Jukens Steel Co.,
310 U.S. 113 (l!) 10) ; and ["cdcml Communications Commission
v. Sanders Br8. Radio Station, 309 U.S. 470 (l!HO). Sen. Rep. p.
44 (Sen. Doc. p. 2::0). This consh'l\ction of section 10(a) was not
questioMd or contrnllictell ill the legislative history.8 Also implied
is the continuing role of the courts in determining, in the context
of constitutional l'pl(uiremcnbi and the particular statutory pat
tern, who is entitled to jllllicin[ reviow.
SECTION

to (h)-FORM

ANn VENUE OF ACTION

Section to (h) "rovide:~ that "Tho form of proceeding for
judicial review sh'lll he allY special statutory review proceeding
G C()nlJl:lr~ uri&flnnl llrovi~lon or R 7 a" Inlrotll1r('(l In the Ht'nate: --Any penon ad.
ver:<ely ,,1T"'h·,1 hl' any ",tvllcy 30ti,," .,h,1I he elllillcJ to jlldHal review th.. reof III .C.
wllh lhl'" It'l'ti(lU,"
1 Sec ,.-olh.n ~ oil L'" S,'olll'ltir, Act
"""tlun 1112 (h 1(2) or 0", Communi,'''' Inn.

t"ur:)ltnl'f!

I'er",," _Iflfrlcvt'd":
".t(11 (IRU.S.C.U.S.C.171),1021."any"pc..,."n
_"rleved or

whn~e Inh,'n''{t~ are ud\"~l""d)" aIT"d,.:I"; Mi'rtilln lut'l; of the Civil AeronautiCI'
U.S.C. HI~), "')('1'<;011 11i.>t·I""iI1J~ a ~;1l11' 1'1nllHI intc·rt·:t in ~uch "r,Tc-r u •
'I S('P. ,lmf!rkon .'itlJl"d"rp. l. ,"C. v.
:J::') U.S. 418 (1~l"j).

"'1"1',,.

Act

( ••

.
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reJeftnfto the'·hbjeet matter In 8117 coul speciftecl by statute
or, in the absence or inadequacy thereof, any app1feable form of
legal action (includlnr aet10na for declaratory judplent8 or wrlt8
of prohibitory or mandatory injunction or habeas COrpUI) in &D¥
court of competent jurlldlction• .\aency actlon IbaU be subject to
judicial review in civil or criminal proceedinp for judlcJal en.
torCe!Dent except to the extent that prior, adequate. and 0;.
elusive opportunity for IUch review is provided by law."
Form of action. Many naulatory statutel provide for judicial
review of apncy action by requlrln. the complaining party to roe
with a circuit court of appea!a (or with a district eourt) a writtea
petition praylq that tbI apncy action be modified or set aside:
thereafter, the apnq Al.. with the reviewing court a transcript
of the record.' Under such statutory prov1sionllt the fiUng of •
petition to ~odUy or set ulde a.ency action wiD continue to be
the required fo", of p~tJlC for judicial review. SimilarlJ.
where aPDq &etlon is now reviewable pursuant to the Urgent
Defltiencie. Act of 1918 (28 U.S.C. 47), the form ot proceediq
wiD eonaf8t of sutta to eujo1a1' in accordance with the provisioDi
of that Act..
the absence of 8DF .pecial statutory review proceedialll,
other forma of act1OD" II heretofore found 'by the courtll to be
appropriate ba particular lituatlona, wiD be used. ThUl, h&beu'
COrpUI proceedinp .houl~ be used· to obtain review 01 exeha
sion aIid deportation orden. U.S. 6S rfl. Vaita.,. v. COtmItVriotllr
of Immigratlott, 278 U.S. 108 (1927). Likewise, an order of the
Postmaster General 8uspencUn. BeCond-elau malllne privll.,.
may, as before, be tested by a suit to enjoin lueh action. Bo. .,..
v. llM/lflH. 1~, 327 U.s. 148 (1946). In brief, where aPDq
action 11 reviewable, but the Coqrua hal not specifted the toma·
of review, the courts will continue to select the appropriate form
of actfcm.
AlIO, where a special statutory rmew ~Iq J. not J••
ally adequate, the fora ofproceedlnr for ju~cJ&l review will be
u aDT applicable form of Jep) action • • • fn any court of competent
jurlIdIetiOJl". The Act dOfi not purport to deftne ''Inadequate'',

m
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and thus leaves to the courts the determination of whether a
particular statutory review proceeding is legally adequate. As
stated by the Attorney General: "jf the procedure is inadequate
(i.e., where under existing law a. court would regard the special
statutory procedure as inadequate and would grant another form
of relief), then any applicable procedure, such as prohibitory or
mandatory injunction, declaratory judgment, or habeas corpus,
is available". [Emphasis supplied]. Sen. Rep. p. 44 (Sen. Doc.
p. 230). Thus, the Act does not provide any new definition ot
"adequate", but rather assumeR that the courts will determine
the adequacy of statutory review procedures by the legal stand
ards which the courts themselves have already developcd. See
~lyer8 v. Bethlehem Shipbuilding Corp., 303 U.S. '11, 48 (1938).
Venue. Section lOeb) does not purport to change existing
venue requirements for judicial review. In fact, it specificaJly re
fers to review "in any court specified by statute", or "ill any court
of competent .iuriscliction". In thc report of the House Committee,
it is stated that "'rhe section does not alter venue provisions
under existing law, whether In connection with specially pro
vided statutory review or the so-called nonstatutory or common
law action variety." II.R. Rep. p. 42 (Sen. Doc. p. 276). See also
Representative Walter's statement to the House, 92 Congo Rec.
5654 (Sen. Doc. p. 369). Thus, for example, station and
construction licensing orders issued by the Federal Communica
tions Commission remain reviewable only by the Court of Appellhl
for the District of Columbia (47 U.S.C. 402(b». More generally,
statutes specifically providing for judicial review in a circuit
court of appeals or a district court often designate the venue by
relation to the mattera involved, such as "any circuit court of ap
peals of the United State:\ in the circuit wherein the unfair labor
practice in question was alleged to have been engaged in or where
in [the person aggrieved] resides or transacts business, or in tho
Court of i\ppenls of the Di:'!trict of Columbia". (Section 10(f) of
the National Labor Relations Act).11 Such provisions are contin
ued in effect. So also are the general statutory provisions concern
ing venue, such as 28 U.S.C. 112 that "no civil suit shall be brought
In any district court against an,V person by ll11y original process
or proceeding in any othcr district than that whereof he is
an inhabitant". For the application of this section to sults against

0'

11 ~'"r other examples. , .... 28 U.S.O, U for '""nue of ""ih to enjoin orders
tho
Intentate Commerce Commls.loD. ""ellon 1006 Ch) of the elv!! .\cronautlro Act C19 U.S.C.
848 Cb». and .""tlon 21 of the I.<lnc.hnl't'tnen'. "nd Itarbor Work.MI' Compon",.Uon Act
(aa U.8.C. 821).
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GovernmeDt apncles, He lClntwkr NGtuf'fll au Corp. v.
SrI"f1iu Comm., 28 F. Supp.I09, afBrmed 119 F. 2d 41' (C.CoA. 8,
1941) ; and Seitmtijlo Mf,. Co. v. Walker, 40 F. Supp. 481 (K.D.
PL 1941).
RIJt1IBw i. ""forclfntmt proc6edifltlB. Section 10(b) also pro
videa that "Agency action shall be subject to judicial review in
civll or criminal proceedlnga for judicial enforcement except to
the extent that prior, adequate, and exclusive opportunity for
such review ii provided b,. law". In the Committee reports it 11
stated that "The provision respeetiq 'prior, adequate, and a
clualve • • • review' In the second sentenee Is operative
where statutes, lith". avNIIlr or (II ther are interpreted, re
quire parties to resort to lOme special statutory form of judicial
review which i. prior in :time and adequate to the caae." [Em
phaBil supplied]. Sen. Rep. p. 27; H.B. Rep. p. 41 (Sen. Doc.
pp. 211, 211). So interpreted, thi. provi.ion restates exlstinl
Iaw.1I ThUl, a statute mat either expre88Iy provide for an ex
clusive meth04 of judicial review which precludea challen.. 01
a"enq acttOJl In entoreeDlent proeeedinp,ll or a co~ maT
conclude from the statutol7 context that such was the leaitlatlft
intentloJlo UnUM StAt.. v. Ruie1uJ, 829 U.s. 28'1 (1948), Int.
pretiq, the Aaricultural Jlarket1q Agreement Aet 01198'1, sa sa
excellent example of the latter situation.u Similarl,., seotlon lO(b)
leaves intact the doetri•• of prlmal7 jurisdiction de'feloped '"
the courts in cues involvin. the reasonab1enel& of the charIeI· 01
carriere and public utilities. See Ambal'culor, 1",. v.
S~
3215 U.S. 817 (1941). It aile leaves Intact the requiremenu of the
doctrine of exhaustion of administrative remedie•• In maD1 litua
tlon., however, lUI appropriate method of attaeldq the vaUdit)"
of a"ency action i. to set up the all..-d Invalidity al a defen.e III
a clvll or criminal enforcement proeeedlq.
The adequacy of an exclusive method for judicial review would
appear to be frOVerned b1 the same coilsideratloDl .. the COUN
would appl1 In determlnl. . the adequaq or inadequaq of •

0.
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statutory review proceeding for the purposes of the first sentence
of section 10 (b). Thus, the use of the word "prior" in the last
sentence of section 10(b) does not mean that the validity of
agency action may always be challenged collaterally by way of
defense in enforcement proceedings whenever the method of
review specUled by the Congress does not result in a judicial
determination as to the validity 01 such action prior to the
commencement of enforcement proceedings. As indicated above,
the Congresa intended section 10 as a whole to be integrated
and reconciled with existing statutory provisions for judicial
review. Specifically, the general principle stated in the last sentence
of section 10 (b) was not regarded by the Congress as an
innovation. Rather, it was said that "The second sentence states
the present rule as to enforcement proceedings," Senate Com
parative Print, p. 18 (Sen. Doc. p. 37). And further: "These
provisions summarize the situation as it is now generally under.
stood. The section [10 (b)] does not disturb special proceediug's
which Congress has provided, nor does it disturb the venue
arrangements under existing law." Representative Walter. 92
Congo Ree. 5654 (Sen. Doc. p. 369).
There are many situations in which the invalidity of agency
action may be set up as a defense in enforcement proceedings.
On the other hand, there are special statutory arrangements
under which the Congress hal provided for immediate and con
tinuous enforeement while the exclusive route to judicial review
is by first exhausting an administrative procedure; in such an
agency proceeding, the agency and the parties make a record with
a view toward (a) reconsideration by the agency itself, and (b)
providing an adequate factual record as the basis lor judicial
review by a specifled ·court. See United States v. Ruzicka, supra.
There i. nothing to indicate that the Congress intended to re
peal by implication such special statutory arrangements for com
pliance pending orderly judicial review, or to preclude itself from
making similar arrangements in the future. Similarly, it is be
lieved that the courts are left free to apply the primary juris
diction doctrine in enforcement proceedings so as to require
issues relating to the aJleged unreasonableness of filed tariffs to
be first presented to the appropriate administrative agency rather
than to an enforcement court. See Ambassador, Inc. v. United
States, 8upra. In brief, the courts must determine in each case
whether the Congress, by cstabllshing a special review procedure,
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intended to preclude or to permit judicial review of agency action
in enforcement proeeediqa. And, the extent to which the "op
portunity" for judicial review prior to the enforcement proceed.
inp hal been waived or disregarded by the defendant in those
proceedlnp must allo be considered.
SECTION 10(C)-RlVIEWABLB Acre

The provisions of this subsection defining agency action sub
ject to judicial review are said to "involve no departure from the
usual and well understood rulea of procedure in this field". Repre
sentative Walter, 92 Cona. Rec. 5654 (Sen. Doc. p. 869) ; Sen. Rep.
p. 44 (Sen. Doc. p. 280).
Fint. it is provided that "Every agency action made reviewable
by statute and every Anal agency action for which there is no
other adequate remedy III any court shall be subject to judicial
review." Many statutea 8pecl11cally provide for judicial review
of particular agency action, and such action will continue to be
reviewable. The second ca_ory, "and every final awency act10a
for which there it no other adequate remedy in any court", m_
be interprete4 in the light of other statutory and cue law. "to
begin with, ot course, It d08l not mue reviewable aaency actioa
as to which. "(1) statutea preclude judicial review or (2) &pnq
action i8 'by law committed to aaency discretion." Furtb8J'JDon.
this provision does not provide additional judicial remedt.. ~.
situationa where the Congress bas provided special and adequate
review procedures. See the first clause of section lOeb). ThuI,
the Customs Court and the Court of Customl and Patent Appeala
retain their present exclusive jurisdiction.'!.
"Alency 'action", al used in section 10, i. defined in section
2 (g) aa includiq "the whole or part of every ageney rule, order,
license, sanction, relief, or the equiValent or denial thereof, 01'
failure to acl." Sen. Rep. p. 11; H.B. Rep. p. 21 (Sen. Doc. pp.
197, 25&). While "final", .. used to designate reviewable aweJ1C1
action, fa not deftned In the Act, ita meanln, may be ,leaned from
the second and third senteilcea of section 10 (e). Moreover, many
replato17 statutu, either expresaly or al they are Interpreted,
have provided for review of (atld only of) "final" agency ordera,
with the result that the Ju4lcial conatruetion of such proviafoDi
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will carryover to the interpretation of "11nal" as used in section
10(b). See Rochester Telephone Corp. v. Un.ited Stat,., 807 U.S.
126 (1989).

Since "agency action" is defined to include "rule", the ques
tion arises as to whether the phrase, "final agency action for which
there is no other adequate remedy in any court", provides for
direct judicial review of all rules. Many statutes which give rule
makina' powers (particularly rules of general applicability) to
agencies make no provision for judieial review of such rules.
The validity of such rules has generally been open to challcngl in
proceedings for their enforcement. In addition, it has been sug
gested that in appropriate circumstances. review could be obtained
in proceedings under the Declaratory Judgment Act (28 U.S.C.
400). It is clear from the legislative history that section 10(e)
was not intended to provide for judicial review in the abstract
of all rules. Representative Walter stated to the House that "The
provisions of this [sub] section are technical but involve no de
parture from the usual and well understood rules of procedure
in this field." 92 Congo Rec. 5654 (Sen. Doc. p. 869). Also,
during the Senate Hearings in 1941, the subect of judicial
review of rules was thoroughly discussed. Two of the bills then
pending provided for direct judicial review of rules by declaratory
judgment proceedings. (See S. 674 and S. 918). The inclusion
of such a provision was strongly advocated by. a minority 01
the Attorney General's Committee on Administrative Procedure
who stated that their purpose w:as
to adapt declaratory judgment procedure to this special subject. The
minority leels that it is unnecessarrand unwise to provide for court re
view (except where otherwise reqUired by particular statutes) or rulllll in
the abstract. On the other hand, such review upon the application of the
rule to a particul"r pefllOn, or upon accepted principles of declaratory
judgment, shoultl be expressly recognized. In hlaletter aceompanying the
veto of the Logan-Walter bill; the Attorner General stated thatunder the Declaratory Judgments Act 0 1984,any person may now
obtain a judgment as to the validity of such administrative rules,
If he can show such an Interest and present injury therefrom as to
eoDltltute a "ca..., or eontroversy."
However, the Declluatory Judgments Act does not aJtopther fit the
subject and needs some limitation (not, it may be noted, extension) to
care lor the determination of fact bsues, since under the Declaratory
Judrmenta Act juries determine tho facta under instructions from the
p.resldlnr judge. In adaptlns declaratory iudlment procedure to this
'leld, some special provision must be maae for the determination of
facti, Cor otherwise the facti In the ftnt lnatanlle would be determined
through judicial rather than administrative proeeu. (Senate Hemop
(19-il) pp. 18"', 1886.)

In other words, even the proponents of detQiled provisions for
judicial review of rules did not intend to prescribe an abstract lorm
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of review goiq far beyond the limitationa of the Declaratory
Judgment Act. ThUl, it is fair to conclude that the general state
ment in the ftrst sentence of section 10(c) W8I not intended to
achieve such a result.
.
The second sentence of section 10(c) provides that "Any
preliminary, procedural, or intermediate agency action or ruUna
not directly reviewable shall be subject to review upon the re
view of the tlnal agency action." This language W8I desiped "to
negative any intention to make reviewable merely preliminary or
procedural orders where there is a subsequent and adequate
remedy at law available, 81 i8 presently the rule." Senate Com
parative Print, June 1941, p. 191• (Sen. Doc. p. 87). For ex
ample, intermediate orden such as orders setting matterB for
hearlIII' are not reviewable either directly (FedBnJI Power
CommisBiota v. Mft-ropolltan Edison Co., 304 U.S. 37lS (1988» or
collaterally, as by suita for injunction (M1Ier, v. Bet1&1.,Aem SAirI
building CO'!'J'., 303 U.s. 41 (1938» or declaratory judrment
(Maca1der v. Waternuln S. S. Co., 827 U.S. 540 (1948); FedmJI
Power Commil• • v. ArkanaC&8 Power" Ligl&t Co., per orwfGfIIt
380 U. S. 802 (1947». The provisioD for review of such qu. .
tiona .. a part of the review of final agency action natatel
exiltint practice. See section 10(e) (4).
Section 10(c) further provides that "Except al otherwlla
exprealy required bT statute, agency action otberwi8e final shan
be ftnal tor the purpoBel of this subsection whether or not there
haa been preseDted or determined any appUcation for a declaratory
order, tor any form of reconsideration, or (unless the a,ellC1
otherwise requires by rule and provides that the action mean
while shall be inoperative) for an appeal to superior a,eney au
thority." This provision, to,ether with the precedin, senteDce
of the subsectioD, embodies the doctrine of exhaustion of admin....
traUve remedies. H.R. Rep. p. 56, fn. 21 (Sen. Doc. p. 289).
AleDcy action which l8 finally operative aDd decisive i. review
able. On the other band, "Action which i. automatically stayable
on further proceedinp invoked by a party is not ftnal." HoB.
Rep. p. 48 (Sen. Doc. Po 277).
It i. IlpecUlcally provided that a,ency actiOD otherwise final
is final for the purpOl8l of the subsection notwithstancUq a
party's failure. to apply for aDy form of a,ency reconsideratioD
(reopeDiq, rehearlDl, ete.), unleu a statute expressly require.
1. . . 1'luI ................
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application for such reconsideration as a prerequisite to
judicial review. Under statutes such as the Federal Power Act
(16 U.S.C. 791, 8251) and the Natural Gas Act (16 U.S.C. 717r)
which expressly require that such reconsideration be sought,
the filing of an application for reconsideration will continue to be
i. condition precedent to judicial review. In addition, it would
seem that under the common statutory provision that no objec.
tion to a&,ency action not urged before the agency shall be con
sidered by the courts, an application for agency reconsideration
remaina a prerequisite to obtaining judicial review of such an
objection. See 16 U.S.C. 77 (i) and 49 U.S.C. 646(e). However,
under a statute which merely confers upon parties the right to
apply for rehearing, it is now clear that an application for such
reconsideration need not precede judicial review. See generally,
as to the effect of agency rules in this field, Levers v. Anderson,
326 U.S. 219 (1945).
The last clause of section 10(c) relates to two situations.
1i'ir8t, pursuant to section 8(a), an agency may permit its hearing
examiners to make initial decisions which will become the a&,eney'.
final decisions in the absence of an appeal to or review by the
agency. The last clause of section 10(c) permits an agency to
require b1J rule that in such cases parties who are dissatisfted with
the "initial" decisions of hearing officers must appeal to the agency
belore seeking judicial review, but only if the agency further pro
vides that the hearing officers' decisions shall be inoperative pend
ing. such administrative appeals. Thus, an agency with licensing
powers may by rule require a party to appeal to it from an initial
decision of a hearing officer only if, for example, the license
suspension or revocation determined upon by the hearing officer is
held in abeyance pending the agency's action on the appeal. Sen.
Rep. p. 27; H.R. Rep. pp. 43, 55, fn. 21 (Sen. Doc. pp. 213, 277,
289).
The second and similar application of the last clause of section
lO(c) relates to appeals from agency decisions to a superior
agency authority. For example, under some circumstances, it
would seem that a bureau or other subdivision within an agency
may itself be the agency with respect to a particular function.
In such a situation, it may be desired to require appeal from the
bureau's decision to the department head or other "superior
agency authority" as a prerequisite to judicial review. Under
section 10(c), such a requirement may be imposed, but only, as

aD
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in the ease of required appeala from hearin, oftlcen' initial de
ciaiOD8t if the qency'a deciaion is inoperative pendfna such ap
peal. Sen. Rep. p. 27; B.K. Rep. p. 43 (Sen. Doc. pp. 213, 277).
The requirement that aaency action be inoperative pendina
required appeals to the &pney or to superior aPDCY authority
does not require the aa&Dey to take positive action for the beneM
of aD applicant. It w.. not intended to require the iIIuanee of
licenaes or the paYment of benefits in any case where an apnq
requires that the denial of licenses or benefits be appealed to it
or to 8Uperior a,ency authority as a prerequisite to judicial
review.1f
DCTION 10(d)-INTDIJI ULIJ!Ir

Section 10(d) provides that "Pendin, judicial review any
ageney is authorized, where it finds that justice so requires, to
postpone the effective date of any action taken by it. Upon such
conditions .. may be required and to the extent necessary to
prevent irreparable injury, every reviewin, court (includlna
every court to which a case may be taken on appeal from or upon
application for certioran or other writ to a reviewin, court) la
authorlzecl to i88ue aD necessary and appropriate process to
postpone the effective date of any agency action or to preserve
status or rights pending conclusion of the review proceedinp."
The ftrat sentence of the subsection is a restatement of exi.t
ing law.
The second sentence of section lO(d) confera upon every
"reviewinl' court" discretionary authority to stay agency actIoD
pending judicial review "to the extent necessary to prevent ir
reparable injury." The function of such a power is, as heretofore,
to make judicial review effective. Sen. Rep. p. 27; H.R. Rep. p. 41
(Sen. Doc. pp. 213, 277). Scrlpp,·Howard Radio, 1u. v. F,dmJJ
CommunicatioM CommiNion, 318 U.S... (1942). The aubsectloD
does not permit a court to order the grant of an Initial lleen..
pendln, judicial review of an agency's denial of such a licen-.
Sen. Rep. p. 27; H.R. Rep. p. 48 (Sen. Doc. pp. 218, 277). By
the same lolle, the subsection dOlI not live to reviewina courta
the power to order interim payment of ,rants or bene4ts the d..
nfal of which is the subject of review.
11 TWa
.. .....a.w .. die faIIcnrI.. Ita~
wftII ,.,.. ..
....... 11(.) I ''TIdII
tIMiw
eoartl. It tile PftII*' IIhoIrIw ..
..... .. ......... tile ltatw ca-. '"'lie
HI pall• • _ _ to ...Id • lIiftill
Uee-e, ~ ~
JuIIIefaI """ ,.. ... , other .lta.tIoa .. ~ to ....
JatlcW
. ......,.,
If. lUL ......... (S.. Doc. pp. 11•• 1ft).
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The stay power conferred upon reviewing courts is to be
exercised on]y "to the extent necessary to prevent irreparable
injury." In other words, irreparable injury, the historic condi
tion of equity jurisdiction, is the indispensable condition to the
exercise of the power conferred by section 10(d) upon reviewing
courts. Sen. Rep. p. 44 (Sen. Doc. p. 230). Mere maintenance of
the status quo for the convenience of parties pending judicial
review of agency action will not be adequate ground for the
exercise of this stay power. 18
This power to stay agency action is an equitable power, to
be exercised "upon such conditions as may be required." Section ..
10 (d) does not require the issuance of stay orders automatically
upon a showing of irrepal'able damage. As in the past, reviewing
courts may "balance the equities" in determining whether to
postpone the effective dute of agency action. Thus, "In determin
ing whether agency action should be postponed, the court should
take into account that persons other than parties may be adversely
affected by such postponement and in such case:; the party seeking
postponement may be required to furnish security to protect such
other persons from loss resulting from postponement." II.R. Rep.
p.43 (Sen. Doc. p. 277). More broadly, it is clear that a reviewing
court in exercising this power may do so under such conditions
as the equities of the situation may require.
The "reviewing court" in which section 10 (d) vests the
power to stay agency action is the court, and only that court,
which has obtained jurisdiction to review the final agency aetion
in accordance with subsections (b) and (c) and the applicable pro
visions of particular statutes. to Section 10(d) confers no power
upon a court in advance of the submission to it of final agency
action for review on the merits. See Federal Power Commission
v. Metropolitan Edison Co., 30,1 U.S. 375, 383 (1938). This is the
only logical conclusion to be tlrawn from the employment of the
phrase "reviewing court", rather than "any court." Any other
construction would twist section lO(d) into a general grant
of power to the Federal courts to review all kinds of questions pre
sented by preliminary and intermediate agency action. The
specific provisions of section 10 (c) defining reviewable action
negate such a result. The legislative history of section 10 (d) is
18 TIl.. distinction and the Con.r fnn,1 Intent "ith r..peot til It al'<! dearly llI"strated
by the tact that when 8. 1 W81 Introdue 1 in tho SenRle. It read: "10 Ihe e"tent nee_r, to
lIr~. stat"s nr rllhts. alT"rd an opportunity tot' judicial review ot anJ' question ot law
or pr..-.nt Irreparable h,Jury." IEmpha.t••"pl,lIed!
II TIl.. w. til. holdln. In .luo.. 1J~j", Companll Y. g~.lIlan. 69 F. Supp. 100 IN.
D. Ohio, ll.n.
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equally persuasive; as S. 7 was introduced in the Senate, sectioD
lO(d) provided for ita exercise "to the extent necea8&l7 to • • •
afford. an opporlumt, lor judicial revutO 01 an1/ queatiotl of lei.
or prevent irreparable injury!' The itaUcized lanpqe WII
dropped by the Senate Committee, which reported the subsection
in ita present form. Finally, section lO(d) providea that the re
viewm. court may "iuue all necessary and appropriate procell
to postpone the effective date of any agency action or to PJ'8H1"ft
status or rights p61ldin., ccmcl'UBion 0/ the review proc,edlflll""
[Empbasia supplied]. The italicized language ill conclusive
that the stay power conferred by the subsection ill only anciJ,.
lary to review proceedinas--proceedings in which the court ie
reviewing final agencyaetlon within the meaninr of section 10(e).
Section 10(d) preeeribes no procedure for the exercise of
the power which it confen upon reviewing courts to postpone the
effective date of agency action. Section 881 of Title 28, U.S.
Code,- containa general procedural provisions .overnin, the
issuance of preliminary injunctions and restraining ordera.
Since these procedural provisions are in no way ineonsilltent with
section lOed). they appear to be applicable to the exercise of the
power conferred by that subsection. Similarly, the provisiona of
the Urrent Detleienciea Act (28 U.S.C. 47), governing the pro
cedure for the issuanee of interlocutory injunctioD8 and tempor
ary stay., remain applicable in proceedinp for judicial review
under that Act.
SECTION lO(e)-8COPB 01' UVIEW'
The seope ot judicial review is defined in section 10(e) as
folloWI:
90 far .. neeeB"17 to decision and where presented the reviewln&,

court .ball decide aU relevant queationl of law, interpm conatitae
tional and ltatutory provisioDl, and determine the meaninr or apllll
cabilit, of the terms of any IIKeney action. It .haU (A) compel alf8llCJ'
action' unlawfully withheld or unreasonably del_led: an4 (B) bolil
unlawful and .-t alide apney action t ftndinP r and conclusions found
to be (1) arbitrary, e&.apricIOUI, an aDuse of alllC1'eti01l,
01' otberwi.
not fa a. .dance witll law, (I) contralT to conatitutional riaht.
power, priYile.... or blUliunity: (3) in exc... of statutol'J JuriadietlOJl,
authority, or limltationt, or short of statutol')' right; (4) without ob
of procedure nqutred by law! (5) unlUpported by IUbdab~
tial endence in an)' c... Bubjed to the requirement. of section. 7 and

.nall.

8 or otherwise reviewed on the record of an arener hearinl' provided

by ltatute, or (8) unwarranted by the facta to the extent that the
facta are .ubject to trial de novo by the reviewing coun. In maldnc

the forepin&, determinations the court shan rutew the whol. reeord

or luch portiOD thereof .. may be cited br. any party, and due ac
count Ihall be taken of the rule of prejudlc al error.
_ ... 11M . . . II of till ...... RaIla of Ohtl hoM4vL
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Tw. reatatea the present law as to the scope of judicial review.
Senate Comparative Print, June 1946, p. 2()11 (Sen. Doe. p. 89) ;
Houle Hearln,. (1945) pp. 87-88 (Sen. Doc. pp. 88·8·1); Sen.
48, '" (Sen. Doe. pp. 224, 229, 230).
Rep. pp.
ClaU88 (A) authorizln. a reviewing court to "compel agencT
action unlawful'" withheld or unreasonably delayed", appears
to be a particularized restatement of existing judicial practice
under section 262 of the Judicial Code (28 U.S.C. 377). Sa!e1oa1l
Stor.., 1no. v. Brown, 138 F. 2d 278 (E.C.A., 1943), certiorari
denied, 820 U.S. 79'1. The power thus stated is vested in "the
revlewln. coun", which, in this context, would seem to be the
coun which haa or would have jurisdiction to review the flnal
arency action. See Roche v. Evaporated Milk Ass'n., 319 U.S. 21,
21 (1943). Orders in the nature of a writ of mandamus have been
emlJloyed to compel an administrative ageney to act, Sa!ewa,
Stores,ln". v. Brown, supra, or to assume jurisdiction, Interstat.
Commuce Commission v. United States ea: rel; Humboldt Steam
skip Co., 224 U.S. ,17,1 (1912), or to compel an agency or officer
to perform a ministerial or non-discretionary act. Clause (A) of
section 10 (e) wa. alJparently intended to codify these judicial
function••
Obviously, the clause does not purport to empower a court
to sub.titute ita discretion for that of an administrative agency
anel thus exere!s. administrative duties. In fact, with respect t(}
constitutional court9, it could not do so. Keller v. Potomac Electric
Pow" Co., 261 U.S. 428 (1923); Postum. Cereal Co. v. Calif
fornia Fig Nut Co., 272 U.S. 693 (1927); Federa,l Radio Con&
muBiMI .-. General Electric Co., 281 U.S. 464 (1930). However,
al in Safewa1J Store, v. Brow,., supra, a court may require an
agency to take action upon a matter, without directing how it
shall aet
The numbered clausell of section 10(e) (D) restate the scope
of the judicial function in reviewing final agency action. Sen.
Rep. p. 44 (Sen. Doc. p. 280) ; Senate lIearIngs (1941) pp. 1150,
1351, HOO, 143'1. Courts haVing Jurlsdietton have alway. exer
cised the power In appropriate cases to set asIde agency action
which the, found to be rc (1) arbitrary, capricious, an abuse of
diseretion. or otherwise not in accordance with law; (2) con
trary to constitutIonal right, power, privlle,e, or immunity; (8)
In excess of statutory jurisdiction, authority, or limitations; or

aa.
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short of statutory right; (4) without observance of procedure
required by law!'
ClauM (5) directs reviewing courts to "hold unlawful and
set aside agency action, findinp, and conclusions found to be • • •
unsupported by substantial evidence In any case subject to th~
requirements of sections 7 and 8 or otherwise reviewed on the
record of an agency hearinl' provided by statute!' This is a
general codification of the lubstantial evidence rule which, either
by statute or judicial rule, has long been applied to the review of
Federal administrative action. Comolidated Edilcm Co. •• Nfl
tioMl Lab01' Relatio'na Board, 305 U.S. 19'1 (1938); NatioMl
lAblW RelatiOM Board v. Remington Rand, 94 F. 2d 862 (C.C.A.
2, 1938). It will be noted that this codified substantial evidence
rule is made applicable not only to cases governed by sections ,
and 8, but also to thoee types of cases in which statutes provide
for agency hearings, but which are exempted from sections
7 and 8 by the introductory clause of section 5.
AI to clause (6), the legislative history has resulted in mfa.
understanding. As S. , was introduced in the Senate, clause (6)
was followed by a provision that "The relevant facta shan be
tried and determined de novo by the original court of review in
all cases in which adjudications are not required by statute to be
made upon agency hearing." When S. 7 was reported by the
Senate Committee, the quoted provision was omitted. Notwith·
standing, the subsequent legislative history contain. repeated
statements to the effect that clause (6) embodies the "establlshed
rule • • • [which requires a judicial] trial de novo to establish the
relevant facts as to the applicability of any rule and a. to the
propriety of adjudications where there is no statutory admin....
trative hearing." Senate Comparative Print, June 1945, p. 20
(Sen. Doc. pp. 89-40) ; H.a. Rep. p. 46 (Sen. Doc. p. 279).
To the contrary, the language of clause (6), "to the extent
that the facta are subject to trial de novo by the reviewing court",
obviously refers only to those existing situations in which judicial
review has consisted of a trial de novo. For example, reparation
orders under the Interstate Commerce Act and the Packers and
Stockyards Act have only prima facie weight and are thul re
viewable de novo. In addition, there is no "established rul." re
quiring a judicial trial de novo wherever statutes fail to require
an agency hearing. Thus, in deportation (8 U.S.C. 1515) and mail
fraud (39 U.S.C. 259) cases, hearings are held as a matter of
;

.
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due process although the statutes do not require agency hearings.
In both types of cases, the judicial review of agency action has
consisted of a review of the record made in the agency pro
ceeding to determine whether the agency action is supported by
evidence. 22 Accordingly, since clause (6) of section 10 (e) pr~
scribes a judicial trial (Ie novo only in situations where other
statutes or the courts have prescribed such review, it is clear
that deportation and mail fraud orders will continue to be re
viewable on the record made in the agency hearing, even though
such hearing is not required by statute. Also, in National Broad- ..
casting Company v. United States, 319 U.S. 190, 227 (1943), it
was held that a tri.:l.1 de novo was not appropriate where, prior to
the issuance of general regulations, the agency conducted a formal
hearing although not requirc,l by statute to do so.
Finally, section 10 (e) provides that "In making the foregoing
determinations the court dhaU review the whole record or such
portions thereof ng may he cited by any party, and due account
shall be taken of the rule of prejudicial error." This appears to
restate existing law. Specifically, the phrase "whole record"
was not intended to require reviewing courts to weigh the evi
dence and make independent findings of fact; rather, it means
that in determining whether agency action is supported by sub
stantial evidence, the reviewing court should consider all of the
evidence and Hot merely the evidencc favoring one side. Senate
Hearings (UH1) p. 1359.
The lnst phrasc of scctinll LO (e) slims up in succinct fashion
the "harmless errOl'" rule apll!ied hy the courtg in the review of
lower court llecisions as well as of allrninistratlve bodies, namely,
that errors which have no substantial bearing 011 the ultimate
rights of the parties will he Ilisrcganlcd. Market Street Ry. v.
Comm'n., 321 U.S. 5·J8, 56L-2 (l!)l5).
21 Voilaucr v. Commi,,,i<llorr. 211 U.S. 10 I, 10~ (1027) an I 8ri.ll/e. Y. Wi"o". sa8
lUI. nfi. 113 (1915) '.I~p')rlatron). In depurlltl"n prunedlnlfl. a J'uUclal trial d.
may h. had on the 1"lIe lit clll.enJhlp. Ke ..l-. v. Slrerlrlr. 307 IT.S. 22. 35 (1919). Su
"'ollel/ v. Si,,,mo,,., 99 F. 2,1 Ill. 111 ,AI'l'. II.C. 19.\R) rertronrl denied, 305 U.R. 851.
ror r~vlew "t "'all rrau.! or"e,,: I\l.to 8"11.1l, H..arhllfl, (l~Il) p. 59.
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APPENDIX A
[PUBLIC LAw 404-79TH CONGUSS]

[CHAPTBB S24-2D SESSION]

[S.7]
AN ACt
To improve the administration of justice b7 preaeribing fair adminiltratift
procedure.


Be it enacted b~ t1l.e SentJ,te and H0'U8e of Representatil1u of eM
United State, of AmeriCG in CongreBl assembled,

TITLE
SECTION 1. This Act may be cited aa the "Administrative
Procedure Act".
DEFINITIONS
SEC. 2. As used in thia Act-
(a) AOENCY.-"AgencT' means each authority (whether or
not within or subject to review by another agency) of the Govern
ment of the United States other than Congress, the courts, or
the governments of the possessions, Territoriel, or the DIstrict
of Columbia. Nothing in this Act shall be construed to repeal
delegations of authority as provided by law. Except as to the
requirements of section 8, there shall be excluded from the oper
ation of this Act (1) agencies composed of representative. of
the parties or of repreaentatives of organizations of the parliee
to the disputes determined by them, (2) courtIJ martial and mit;.
itary commissions, (8) military or naval authority exercised In the
field in time of war or in occupied territory, or (4) functfona
which by law expire on the termination of present h08tilltiee,
within any fixed period thereafter, 01' before July 1, 1947, and
the functiona conferred by the following statutes: Selective Train
ing and Service Act of 1940; Contract Settlement Act of 1944;
Surplus Property Act of 1944.
(b) PERSON AND PARft.-"Per80n" includes individuals, part
nerships, corporations, aYociations, or publfc or private organi
zations of any character other than agencies. "Party" Includes
any person or agency named or admitted as a party, or properly
seeking and entitled as of right to be admitted 81 a party, in any
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agency proceeding; but nothing herein shall be construed to pre
vent an agency from admitting any person or agency as a party
for limited purposes.
(c) RULE AND RULE MAKING.-"Rule" means the whole or any
part of any agency stntement of general or particular applicability
and future effect designed to implement, interpret, or prescribe
law or policy or to describe the organization, procedure, or prac
tice requirements of any agency and inclUlles the approval or
perscriptioll for the future of rates, wages, corporate or financial
structures or reorganizations thereof, prices, facilities, appli
ances, services or allowances therefor or of valuations, costs, or •
accounting, or practices bearing upon any of the foregoing. "Rule
making" means agency process for the formulation, amendment,
or repeal of a rule.
(d) ORDER AND ADJUDICATION.-"Order" means the 'shole or
any part of the final disposition (whether allirmative, negative,
injunctive, or declaratory in form) of any agency in any matter
other than rule making but includin!r licensing. "Adjudication"
means agency process for the formulation of an order.
(e) LICENSE AND LICENSING.-"License" includes the whole or
part of any agency permit, certificate, approval, registration,
charter, membership, statutory exemption or other form of per
mission. "Licensing" includes agency process respecting the grant,
renewal, denial, revocation, suspension, annulment, withdrawal,
limitation amendment, modification, 01' conditioni.ng of a license.
(f) SANCTION AND RELIEF.-"Sanction" incluues the wllole or
part of any agency (1) prohibition, requirement, limitation, or
other condition affecting the freedom of any perRon; (2) with
holding of relief; (3) imposition of any form of penalty or fine;
(.i) destruction, taking, seizure, or withholding of property; (5)
assessment of damages, reimhursement, restitution, compensation,
costs, charges, or fees; (6) requirement, revocation, or suspension
tlf n license; or (7) taking of other compllhmry or restrictive
action. "Relief" includes the whole or part of any agency (1)
grant of money, as:liRtance, license. authority, exemption, ex
ception, lll'ivilcg-e, or remedy; (2) rflcol!nition of any claim, right,
immunity, privilege, exemption, or exception; or (3) taking of
any other action upon the application or petition of, and bene
ficial to, any person.
(g) AGENCY PROCEEDING AND ACTION.-"Agency proceeding"
means any agency process as defined in subsections (c), (d), and
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(e) of this section. "Agency action" includes the whole or part of
every agency rule, order, license, sanction, relief, or the equivalent
or denial thereof, or failure to act.
PUBLIC

INJ'ORMATION

SEC. 3. Except to the extent that there is involved (1) any
function of the United States requiring secrecy in the public
interest or (2) any matter relating solely to the internal manage
ment of an agency
(a) RULES.-Every agency shall separately state and cur
rently publish in the Federal Register (1) descriptions of its
central and field organization including delegations by the agency
of final authority and the established places at which, and methods
whereby, the public may secure information or make submittals or
requests; (2) statements of the general course and method by
which its functions are channeled and determined, including the
nature and requirements of all formal or informal procedures
available as well as forms and instructions as to the scope and
contents of all papers, reports, or examinations; and (3) sub
stantive rules adopted all authorized by Jaw and statements of
general policy or interpretatiQns formulated and adopted by the
agency for the guidance 01 the public, but not rules addressed to
and served upon named persons in accordance with law. No
person shall in any manner be required to resort to organization
or procedure not so published.
(b) OPINIONS AND OBDDS.-Every agency shall publish or, in
accordance with published rule, make available to public inspec
tion all final opinions or orders in the adjudication of cases (ex
cept those required for good cause to be held confidential and not
cited as precedents) and aU rules.
(c) PuBLIC RECORD8.-Save as otherwise required by statute,
matters of official record shall in accordance with published rule
be made available to persons properly and directly concerned ex
cept information held confidential for good cause found.

RULlI MAKING

SEC. 4. Except to the extent that there is involved (1) any
military, naval, or foreign affairs function of the United States
or (2) any matter relating to ageney management or personnel
or to public property, loans, grants, benefits, or contracts
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(a) NOTICE.-General notice of proposed rule making shall
be published in the Federal Register (unless all persons subject
thereto are named and either personally served or otherwise have
actual notice thereof in accordance with law) and shall include
(1) a statement of the time, place, and nature of public rule
making proceedings; (2) reference to the authority under which
the rule is proposed: and (3) either the terms or substance of the
proposed rule or a description of the subjects and issues involved.
Except where notice or hearing is required by statute, this sub
section shall not apply to interpretative rules, general statements
of policy, rules of agency organization, procedure, or practice, •
or in any situation in which the agency for goou cause finds (and
incorporates the finding nnu a brief statement of the reasons
therefor in rules issued) that notice and public procedure thereon
are impracticable, unnecessary, or contrary to the public interest.
(b) PROCEDURES.-After notice required by this section, the
agency shall afford interested persons an opportunity to partici
pate in the rule making through submission of written data, view!!,
or arguments with or without opportunity to present the same
orally in any manner; and, after consideration of all relevant
matter presented, the agency shall incorporate in any rules adopted
a concise general statement of their basis and purpose. Where
rules are required by statute to be made on the record after
opportunity for an agency hearing, the requirements of sections
7 and 8 shall apply in place of the provisions of this subsection.
(c) EFFECTIVE DATEs.-The required publication or service of
any substantive rule (other than one granting or recognizing ex
emption or relieving restriction or interpretative rules and state
ments of policy) shall be made not less than thirty days prior to
the effective date thereof except as otherwise provided by the
agency upon good cause found and published with the rule.
(d) PETITIONs.-Every agency shall accord any interested
person the right to petition for the issuance, amendment, or
repeal of a rule.
ADJUDICATION
SEC. 5. [n every case of adjudication required by statute to be
determined on the record after opportunity for an agency hear
ing, except to the extent that there is involved (1) any matter
subject to a subsequent trial of the law and the facts de novo in
any court; (2) the selection or tenure of an ollicer or employee of
<
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the United Statel other thaD examinen appointed pureuant to
section 11; (8) proeeedinp In which decisions rest BOlely on In
spections. teetI, or electioDl; (4) the conduct of miUtary. naval,
or forelp aft'airI funetioDl; (I) caMII In which an agency i. actin.
as an apnt for a court; and (6) the certiftcation of employee
representatives
(a) NOTIC&-Personl entitled to notice of an agency heariq
shall be timely Informed of (1) the time, place, and nature thereof;
(2) the legal authority and jurisdiction under which the hearin.
is to be held; and (8) the matters of fact and Jaw asserted. In
instances In whleh private persona are the movin. partle_. other
partiN to the proceedln. ahaD Jive prompt notice of iS8ues con
troverted in fact or law; and in other instances agencfes may by
rule require relpOnslve pleadin.. III ftxlng the times and places
for hearlqa, dUe ·reprd iliaD' be had for the convenience and .
neceasity' of· the·partld or tIleir representatives.
(b) ~uu.';"'TheapDer shaH a1ford all interested partie!
opportunitt for (1). the IUbrniUiOJl 8ncl consideration of facti.
argumemt. . . . of settlement, proposals of adjostment where.
time, the utaM Of. the proeeedfnt. and the pubUt interest I)ennlt,
and (2) to the extent thai the panfil are unable eo to determfn.
any eontroverq by coJl8tJlt, Jiearinr, and decision upon notice
and In conlonnitt witll ...... " aD4lS. ".
.
(c) SWAlA.110lf 0Jl PU1fCftOM.-The liaille omcen who preside', '
at the receptton of evidence %'urauant to section " shall mak. the .
recommende4l deei8fon
initial decision required by section t
except where lUcia offteen become unavailable to the arener; 8.ve'
to the extent required for the disposition of ex parte matteiW ..
authorised b7law, no .ocb oftker shall consult mt pe!'8OI1Or party
on any fact In i8lue un_upon notfee and' opportunltt for aU"
partlea·to participate; not shall luch oftleer be relllponsib1e to 01
subject to the npervl.Jcm H direeticm of any offteet, empI~ or
a~ent en.aaed in the performallC8 of Inveatf,ative or prosectttlnt
funetioDa for any qenq. 1(0 om_, emplO1et, 01'
mJalpcI
in the performance of inVlltlptiv. or proaeeutinc tu~ctioftl for
aDJ' apncp iJl a . ea.. ahaI. In t~" ora f8etual1T related eutt
participate or adviH In the decision, reeommended deet.Ioa. or
apnq review purauant to seetioD • except u wJtD... or counsel
in public proceedfnp. Thia nbleetfoD shall not apptr lr1 determlil
in. applications for initial Ueenaea or to proceedln,. involvin.
the vaUdlty or appUcatlon of ratel, facilitiea. or practices of pubUc
utUW. or carriers; nor lhall It be applicable In any manner to

or
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the agency or any member or members of the body comprising
the agency.
(d) DECLARATORY ORDERS.-The agency is authorized fn its
sound discretion, with like effect as in the case of other orders, to
Issue a declaratory order to terminate a controversy or remove
uncertainty.
ANCILLARY MATI'EBI
SBC. 8. Except as otherwise provided in this ActCa) ApPlWlANCJL-Any person compelled to appear in person
before any agency or representative thereof shall be accorded the
right to be accompanied, represented, and advised by counsel or,
if permitted by the agency, by other qualified representative.
Every party shall be accorded the right to appear in person OJ' by
or with counselor other duly qualifted representative in any agency
proeeedinc. So· far as the orderly conduct of publie businesa per
mita.any interested person may appear before any aPDCT or ita
respol18ible ofBcera or employees for the presentation, adjustment,
or determination of any issue, request, or controverq in any
proceedin., (interlocutory, summary." or otherwise) or in eon·
nection with any a,ency function. Every aaency shaD proceed with
reuonab1e dispatch to conclude any matter presented to it except
that d. regard shall bI had for the convenience auel necel8fty of
the partJu OJ' their represen~tiv.. Nothfna- herein shall be con
strued either to fJ'BDt or to den, to any person who is not a lawyer
the ri.bt to appear for or represent othe.rs before any agency OJ' in
any aaeJ1C7 proeeedin&'~
Cb) INVB8TIOATIONL-No proceu, requirement of a report,
fnspection, or other Investlaatlve act 01' demand shall be il8u~
made, or enforced in any manner or for any purpose except as
authorized bl law. Every person eompelled to submit data or
evidence shall be entitled to retain or, on payment of lawfully
prescribed coat!, procure a copy or transcript thereof, except
that in a nonpublfc fnvestJgatory proceeding the witness may for
good caUIe be limited to impeetion of the offieial transcript of his
testimony.
(c) SUBPBNAB.-Agency subpenu authorized by law shan be
issued to any party upon request and, 81 may be required by rule.
of procedure, upon a statement or showing of genera) relevance
and reasonable scope of the evidence sought. Upon contest the
court shall sustain any such subpena or similar process or demand
,
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to the extent that it is found to be in accordance with law and, in
any proceeding for enforcement, shall issue an order requiring
the appearance of the witness or the production of the evidence
or data within a reasonable time under penalty of punishment for
contempt in case of contumacious failure to comply.
(d) DENIALS.-Prompt notice shall be given of the denial in
whole or in part of any written application, petition, or other re
quest of any interested person made in connection with any
agency proceeding. Except in affirming a prior denial or where
the denial is self-explanatory, such notice shall be accompanied
by a simple statement of procedural or other grounds.
lIEARINGS

SEC. 7. In hearings which section 4 or 5 requires to be con
ducted pursuant to this section
(a) PREsIDING OFFICERS.-There shall preside at the taking of
evidence (1) the agency, (2) one or more members of the body
which comprises the agency, or (3) one or more examiners ap
pointed as provided in this Act; but nothing in this Act shall be
deemed to supersede the conduct of specified classes of proceedings
in whole or part by or before boards or other officers specially
provided for by or designated pursuant to statute. The functions
of all presiding officers and of officers participating in decision
in conformity with section 8 shall be conducted in an impartial
manner. Any such officer may at any time withdraw if he deem.
himself disqualified; and, upon the filing in good faith of a timely
and sufficient affidavit of personal bias or disqualification of any
such officer, the agency shall determine the matter as a part of
.the record and decision in the case.
(b) HEAaING pOWERS.-Officers presiding at hearings shall
have authority, subject to the published rules of the agency and
within its powers, to (1) administer oaths and affirmations, (2)
issue subpenas authorized by law, (8) rUle upon offers of proof
and receive relevant evidence, (4) take or cause depositions to be
taken whenever the ends of justice would be served thereby, (15)
regulate the course of the hearing, (6) hold conferences for the
settlement or simplification of the issues by consent of the parties,
(7) dispose of procedural requests or similar matters, (8) make
decisions or recommend decisions in conformity with section 8,
and (9) take any other action authorized by agency rule consistent
.
with this Act.
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(c) EVIDENCE.~Except 8S statutes otherwise provide, the pro
ponent of a rule or order shall have the burden of proof. Any 'oral
or doc1lmentary evidence may be received, but every agency shall
as a matter of policy provide for the exclusion of irrevelant im
material, or unduly repetitious evidence and no sanction shall be
imposed or rule or order be issued except upon consideration of
the whole record or such portions thereof as may be cited by any
party and as supported by and in accordance with .the reliable,
probative, and substantial evidence. Every party shall have the
right to present his case or defense by oral or documentary evi-.
dence, to submit rebuttal evidence, and to conduct such cross
examination as may be required for a full and true tiisc10sure of
the facts. In rule making or determining claims for money or
benefits or applications for initial licenses any age:lcy may, where
the interest of any party will not be prejudicedLl.~::-~1:l~ adopt
procedures for the submission of all or part of the evidence in
written form.
(d) RECORD.-The transcript of testimony and exhibits, to
gether with all papers and requests filed in the proceedIng, shall
constitute the exclusive record for decision in acc.ordance with
section 8 and, upon payment of lawfully prescribed costs, shall be
made available to the parties. Where, any agency decision rests on
official notice of a material fact not appearing in the evidence in
the record,. any party shaH on tImely request be afforded an OPPO!"
tunity t.o show the eontrary.
DECISIONS
SEC, !So In cases in which a hearing is required to be conducted
in conformity with section 7
(a) ACTION BY SUBORDINATEs.-In eases in which the agency
has not presided at the reception of the evidence, the officer who
presided (or, in cases not subect to subsection (c) of section 5,
any other officer or officers qualified to preside at hearings pursuant
to sectbn 7) shall initially decide the case or the agency shall
require (in specific cases or by general rule) the entire record to be
certified to it for initial decision. Whenever such officers make the
initial decision and in the absence of either an appeal to the agency
or review upon motion of the agency within time provided by rule,
such decision shall without further proceedings then become the
decision of the agency. On appeal from or review of the initial
decisions of such officers the agency shall, except as it may limit
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the issuel upon notice or by rule, have all the powers which it
would have in making the initial decision. Whenever the agency
makes the initial decision without havi~ presided at the reception
of the evidence, such omcera shall first recommend a decision
except that in rule maJdq or determining applications for initial
licenses (l) in Heu thereof the agency may issue a tentative
decision or any of ita reapoIl&ible officers may recommend a deci
sion or (2) any such procedure may be omitted in any ease in
which the agency finds upon the record that due and timely execu
tion of its functions imperatively and unavoidably 110 requires.
(b) SUUIUTTALS AND DlClSIONS.-Prior to each recommended,
initial, or tentative deciaion, or decision upon agency review of
the decision of subordinate officers the parties tlhall be afforded a
reasonable opponunity to submit for the consideration of the
oftlcers participating in such decisions (1) proposed findings and
conclusions, or (2) exceptions to the decisions or recommended
decisions of subordinate omcer, or to tentative agency decisions,
and (8) supporting reasons for such exceptions or proposed find
ings or conclusions. The record shall show the ruling upon each
8Ueh finding, conclusion,or exception presented. All decisions
(including' initial, recommended, or tentative decisions) shall
become a pan of the record and include a statement of (1) findings
and conclueions, as well as the reasons or basis therefor, upon
all the material issues of fact, law, or discretion presented on the
record; and (2) the appropriate fule, order, sanction, relief, or
denial thereof.
SANCTIONS AND POWERS

SIC. 9. In the exercise of any power or authority

(a) IN GENERAL.-No sanction shall be imposed or substantive
rule or order be issued except within jurisdiction delegated to the
agency and &I authorized by law.
(b) LICBN8E8.-In any case in which application is made for a
license required by law the agency, with due regard to the rights
or privilegel of all the interested parties or adversely affected
persons and with reasonable dispatch, shall set and complete any
proceedinp required to be conducted pursuant to sections 7 and 8
of this Act or other proceedings required by law and shall make
its decision. Except in cases of willfulness or those in which public
health, intereat, or safety requires otherwise, no withdrawal,
suspension, revocation, or annulment of any license shall be lawful
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unless, prior to the institution of agency proceedings therefor,
facts or conduct which may warrant such action shall have been
called to the attention of the licensee by the agency in writing and
the licensee shall have been accorded opportunity to demonstrate
or achieve compliance with all lawful requirements. In any case
in which the licensee has, in accordance with agency rules, made
timely and sufficient application for a renewal or a new license,
no license with reference to any activity of a continUing nature
shall expire until such application shall have been finally deter
mined by the agency.
JUDICIAL REVIEW

..

SEC. 10. Except so far as (1) statutes preemIe judicial review
or (2) agency action is by law committed to agency discretion-
(a) RIGHT OF REVIEW.-Any person suffering legal wrong he
cause of any agency action, or adversely afIected or aggrieved
by such action within the meaning of any relevant statute, shaH
Le entitled to judicial review thereof.
(b) FORM AND VENUE OF ACTJON.-The form of proceeding
for judicial review shaH he any special statutory review pro
ce2ding relevant to the subject matter in nay court specified by
statute or, in the absence or inadequacy thereof, any applicable
form of legal action (including actions for declaratory judg
ments or writs of prohibitory or mandatory injunction or habeas
corpus) in any court of competent jurisdiction. Agency action shall
be subject to judicial review in civil or criminal proceedings for
judicial enforcement except to the extent th~tt prior, adequate,
and exclusive opportunity for such review i~ provided by law.
(c) REVIEWABLE ACTs.-Every agency action made reviewable
by statute and every final agency action for which there is no
other adequate remedy in any court shall be subject to judicial
review. Any preliminary, procedural, or intermediate agency
action or ruling not directly reviewable shall be subject to review
upon the review of the final agency action. Except as otherwise
expressly required by statute, agency action otherwise final shall
be final for the purposes of this subsection whether or not there
has been presented or determined any application for a declaratory
order, for any form of reconsideration, or (unless the agency
otherwise requires by rule and provides that the action mean
while shall be inoperative) for an appeal to superior agency
authority.
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(d) IN.'J'ElUJl 1BLIlIr.-Pending judicial review any agency
is authorized, where it finds that justice 80 requires, to postpone
the effeetiee date of any action taken by it. Upon such condI
tions as may be required and to the extent necessary to prevent
irreparable injury, every reviewing court (including every
court ·to which a case may be taken on appeal from or upon appli
cation for certiorari or other writ to a reviewing court) is
authorized to i88ue all necessary and appropriate process to
postpone the effective date of any agency action or to preserve
status or rights pending conclusion of the review proceedings.
(e) SCOPB 01' REVIEW.-So far as necessary to decision and
where presented the reviewing court shall decide all relevant
questions of law; interpret constitutional and statutory provisions,
and determine the meaning or applicability of the tenns of any
agency action. It Hhnl1 (A) compel lIg(mcy fiction unlawfully
withheld or unreasonably delayed; and (B) hold unlawful and
set aside agency action, findingl'l, and conclusions found to be (1)
arbitrary, capriciou8, an abuse of discretion, or otherwise not in
accordanee with law; (2) contrary to constitutional right, poWer,
privilege. or immunit1; (3) iil excess of statutol'y jurisdict10llt
authority, or limit:,tions" or short of statutory rigbt; (4) without
observance of procedure required by law; (5) unsupported br
substantial evidence in ~ny ease subject to the requirements of
Rections 1 and 8 or otherwise reviewed on the record of an arenCf
hearing provid~ by statute; or (6) unwarranted by the faetB
to the extent that the facts are subject to trial de novo by the
reviewing court. In making the foregoing determinations the
court shall review the whole record or such portions thereof as
may be cited by any party, and due account shall be taken ot the
rule of prejudicial error.
EXAMINERS

SIIlC. 11. Subject to the civil-service and other laws to the ex
tent not inconsistent with this Act, there shan be appointed by
and for each agency as many quaJiflcd and competent examine",
as may be necessary for proceedinp pursuant to seetioDS 7 and 8,
who Rhall be assigned to cases In rotation so far a8 practicable
and shall perform no duties inconsistent with their duties and
reRponsibilities as examiners. Examiners shall be removable by
the agency in which they are employed only for goocl Calise estab
lished and determined by the Civil Service Commisllion (here
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inafter called the Commission) after opportunity for hearing and
upon the record thereof. Examiners shall receive compensation
prescribed by the Commission independently of agency recom
mendations or ratings and in accordance with the Classification
Act of 1928, as amended, except that the provisions of paragraphs
(2) and (8) of subsection (b) of section 7 of said Act, as amended,
and the provisions of section 9 of said Act, as amended,
shall not be applicable. Agencies occasionally or temporarily in
sufficiently staffed may utilize examiners selected by the Com
mission from and with the consent of other agencies. For the
purposes of this section, the Commission is authorized to make
investigations, require reports by agencies, issue reports, including
an annual report to the Congress, promulgate rules, appoint such
advisory committees as may be deemed necessary, recommend
legislation, subpena witnesses or records, and pay witness fees
as established for the United States courts.
CONSTRUCTION AND EFFECT

SEC. 12. Nothing in this Act shall be held to diminish the con
stitutional rights of any person or to limit or repeal additional
requirements imposed by statute or otherwise recognized by law.
Except as otherwise required by law, all requirements or priv
ileges relating to evidence or procedure shall apply equally to
agencies and persons. If any provision of this Act or the appli
cation thereof is held invalid, the remainder of this Act or other
applications of such provision shall not be affected. Every agency is
granted all authority necessary to comply with the requirements
of this Act through the issuance of rules or otherwise. No subse
quent legislation shall be held to supersede or modify the provi
sions of this Act except to the extent that such legislation shall do
so expressly. This Act shall take effect three months after its
approval except that sections 7 and 8 shall take effect six months
after such approval, the requirement of the selection of examiners
pursuant to section 11 shall not become effective until one year
after such approval, and no procedural requirement shall be
mandatory as to any agency proceeding initiated prior to the
effective date of such requirement.
Approved June 11, 1946.
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APPENDIX B
OFI'ICB OP THB ATTORNEY GBNaAL,

Wallington, D. C., October 19, 19-".
Hon. Pat McCarran,
Chairman, Senate Judiciary Committee,
United State Senate, Washington, D. C.
My Dear Senator: You have asked me to comment on S. 7,
a bill to improve the administration of justice by prescribing
lair administrative procedure, in the form in which it appears in
the revised committee print issued October 6, 1945.
I appreciate the opportunity to comment on this proposed
legislation.
For more than a deeade there has been pending in the Congress
legislation in one form or another designed ro deal horizontally
with the subject of administrative procedure, so as to overcome
the confusion which inevitably has resulted from leaving to
basic agency statutes the prescription of the procedures to be
followed or, in many instances, the delegation of authority to
agencies to prescribe their own procedures. Previous attempts to
enact general procedural legislation have been unsuccessful gen
erally because they failed to recognize the significant and inherent
differences between the tasks of courts and those of administra
tive agencies or because, In their zeal for simplicity and uniform
ity, they propose too narrow and rigid a mold.
Nevertheless, the goal toward which these etfol'ts have been
directed III, in my opinion, worth while. Despite dilllcultiee of
draftsmanship, I believe that over-all procedural legislation is
possible and desirable. The administrative proce81 il now weB
developed. It has been subject in recent years to the moat inten
sive and informed study-by variou. congresaional committees,
by the Attorney General'l Committee on Administrative Proced
ure, by organizations such as the American Bar Auociation,
and by many individual practitioners and legal scholarl. We have
in general-as we did not have until fairly recently-the materials
and facta at hand. I think the time il ripe for some measure of
control and prescription by legislation. I cannot agree that there
is anything inherent in the subject of administrative procedure,
however complex it may ~ which defies workable codification.
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Since the original introduction of S. 7, I understand that
opportunity has been afforded to public and private interests
to study its provisions and to suggest amendments. The agencies
of the Government primarily concerned have been consulted and
their views considered. In particular, I am happy to note that
your committee and the House Committee on the Judiciary, in
an effort to reconcile the views of the interested parties, have
consulted officers of this Department and experts in administra
tive law made available by this Department.
The revised committee print issued October 5, 1945, seems to
me to achieve a considerable degree of reconciliation between the
views expressed by the various Government agencies and the
views of the proponents of the legislation. The bill in its present
form requires administrative agencies to publish or make avail
able to the public an increased measure of information concerning
their organization, functions, and procedures. It gives to that
portion of the public which is to be affected by administrative
regulations an opportunity to express its views before the regula
tions become effective. It prescribes, in instances in which existing
statutes afford opportunity for hearing in connection with the
formulation and issuance of administrative rules and orders, the
procedures which shall govern such hearings. It provides for the
selection of hearing officers on a basis designed to obtain highly
Qualified and impartial personnel and to insure their security of
tenure. It also restates the law governing judicial review of ad
ministrative action.
The bill appears to offer a hopeful prospect of achieving
reasonable uniformity and fairness in administrative proced
ures without at the same time interfering unduly with the efficient
and economical operation of the Government. Insofar as possible,
the biII recognizes the needs of individual agencies by appropriate
exemption of certain of their functions.
After reViewing the committee print, therefore, I have con
cluded that this Department should recommend its enactment.
My conclusion as to the workability of the proposed legislation
rest on my belief that the provisions of the bill can and should be
construed reasonably and in a sense which will fairly balance the
requirements and interests of private persons and governmental
agencies. I think it may be advisable for me to attach to this
report an appendix discussing the principle provisions of the bill.
This may serve to clarify some of the essential issues, and may
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assiat the committee in paluatina' the impact of the bill on public
and private intereatl.
I am advised by the Actina' Director of the Bureau of the
Budpt that wblle there would be no objection to the submission
of thil report, he queetiol18 the appropriateness of the inclusioD
of the words "independently of agency recommendatiol18 or rat
inKs," appearina after the words "Examiners shall receive com
pel18&t1on prescribed b, the [Civil Service] Commission" in
section 11 of the bill, inasmuch as he deems it highly desirable
that agency recommendations and ratings be fuUy considered by
the Commiaafon.
With kind personal regards.
Sincerely yours,
TOM C. CLARK,

Attorney General

'
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APPENDIX TO ATTORNEY GENERAL'S STATEMENT REGARDING REVISED
COMMITTEE PRINT OF OCTOBER 5, 1945

SectioD 2: The definitioDs given in section 2 are of very broad
character. It Is believed, however, that this scope of definition
will not be found to have any unexpected or unfortunate conse
quences in particular cases, inasmuch as the operative sections
of the act are themselves carefully limited.
"Courts" includes the Tax Court, Court of Customs and Patent
Appeals, the Court of Claims, and similar courts. This act does
not apply to their procedure nor affect the requirement of resort
thereto.
In section 2 (a) the words "agencies composed of representa
tives of the parties or of representatives of organizations of the
parties to the disputes determined by them" are intended to
refer to the following, among others: National War Labor Board
and the National Railroad Adjustment Board.
In section 2 (e) the phrase "the approval or prescription for
the future of rates, wages, corporate or financial structures
or reorganizations thereof, prices, facilities, appliances," etc., is
not, of course, Intended to be an exhaustive enumeration of the
types of subject matter of rule making. Specification of these
particular subjects is deemed desirable, however, because there is
no unanimity of recognition that they are, in fact, rule making.
The phrase "for the future" is designed to differentiate, for exam
ple, between the process of prescribing rates for the future and
the process of determining the lawfulness of rates charged in the
past. The latter, of course, is "adjudication" and not "rule making."
(Arizona. Grocery Co. v. Atchison, Topeka, and Santa Fe Railway
Co. (284 U.S. 370).)
The definitions of "rule making" and "adjudication," set forth
in subsections (c) and (d) of section 2, are especially significant.
The basic scheme underlying this legislation is to classify all
administrative proceedings into these two categories. The pattern
is familiar to those who have examined the various proposals for
administrative procedure legislation which have been introduced
during the past few years; it appears also in the recommendations
of the Attorney General's Committee on Administrative Procedure.
Proceedings are classed as rule making under this act not merely
because, like the legislative process, they result in regulations of
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general applicability but also because they involve subject matter
demanding judgments based on technical knowledge and expert.
ence. As defined in subsection (c), for example, rule mald.q
includes not only the formulation of rules of general applicability,
but also the formulation of agency action whether of general or
particular applicability, relating to the types of subject matter
enumerated in subsection (c). In many instances of adjudication.
on the other hand, the accusatory element is strong, and individual
compliance or behavior is challenged j in such cases, special pro
cedural safeguards should be provided to insure lair judpenta
on the facta as they may properly appear of record. The statute
carefully differentiates between these two basically difterent
classes of proceedings 80 as to avoid, on the one hand, too cumber·
some a procedure and to require, on the other hand, an adequate
procedure.
Section S: This section applies to all agencies covered by the
act, including war agencies and war functions. The exceptloD
of an, function of the United States requiring secrecy in the
public interest is intended to cover (in addition to military, naval.
and foreign atrairs functions) the confidential operation. of the
Secret Service, the Federal Bureau 01 Investigation, United Statu
attorneys, and other prosecuting agencies, as well as the confi
dential functions of any other ageney.
Section S (a), by requiring publication of certain c1asHI of
information in the Federal Register, is not intended to repeal the
Federal Register Act (44 U. S. C. SOl et seq.) but simply to re
quire the publication of certain additional material.
Section 3 (a) (4) is intended to include (in addition to aub
stantive rules) only such statements of general policy or interpret
ation! aa the agency believes may be formulated with a sufficient
degree of definiteness and completeness to warrant their publica
tion for the guidance of the public.
Sectipn S (b) is designed to make available all finnl opinionl
or orderl in the adjudication of cases. Even here material may be
held confldentlal if the agency finds good cause. This confidential
material, however, should not be cited as a precedent. If it il
desired to rely upon the citation of confidential material, the aweney
should flrst make available some abstract of the confidential
material in such fonn as will show the principles relied upon
without revealing the confidential facts.
Section 3 (c) is not intended to open up Government flIes for
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general ins.PeCtion. What is intended is that the agencies, to the
degree of specificity practicable, shan classify its material in
terms of whether or not it is confidential in character and shall
set forth in published rules the information or type of material
whieh is confidential and that which is not.
Section 4. The term "naval" in the first exception clause is
intended to include the defense functions of the Coast Guard and
the Bureau of Marine Inspection and NavIgation.
Section 4 (b), in requiring the publication of a concise general
statement of the basis anel purpose of rules made without formal
hearing, is not intended to require an elaborate analysis of rules
or of the detailed considerations upon which they are based, but is
designed to enable the public to obtain a general idea of the
purpose of, and a statement of the basic justification for, the rules.
The requirement would also serve much the same function as the
whereas clauses which are now customarily found in the preambles
of Executive order..
Section 4 (c) : This subsection Is not intended to hamper the
ageneies in cases in whieh there is good cause for putting a rule
into effect immediately, Ol't\t some time earlier than 30 days. The
section requires, however, that where an earlier effective date is
deaited tBe agency should make a finding of good cauee therefor
and publish its finding along with the rule.
Section -« (d) simply permits any interested person to petition
an agoey for the issuance. amendment, or repeal of a rule. It re
qulrea tb. reception and consideration of petitions, but does not
compel an agency to undertt\ke any rule-making procedure merely
because a petition is filed;
SEC. 6. Subject to the six exceptions set forth at the commence
ment of the section, section 5 applies to administrative adJudica
tions "required by statute to be determined on the record after
opportunity for an agency hearing." It is thus limited to cases in
which the Congress has specifically required a certain type of
hearing. The section has no application to rule making, as defined
in section 2 (c). The section does apply, however, to licensing
with the exception that section 5 (c), relating to the separation
of fundions. does not apply itt determining applieations for initi
al licenses, 1. e., original licenses as contradistinguished from
renewals or amendments of existing licenses.
If a case faUs within one of the six exceptions listed at the
opening of section 5, no provision of !lection 5 has any application

J
I
•.•.
·
·

.~

ADMINISTRATIVE PROCEDURE ACT

121

to that case; such a ease would be governed by the requirements
of other existll1l' statutel.
The first exception Is intended to exempt, amoDi' other mat
ters, certain types of reparation orders asaessing damages, such
as are luued by the Interstate Commerce Commission and the
Secretary of Agriculture, since such orders are admissible only
. as prima facie evidence in court upon attempted enforcement
proceedings or (at least In the case of reparation orders issued
by the Secretary of Agriculture under the Perishable Agricultural
Commodities Act) on the appeal of the losing party. Reparation
orders involving in part an admlstrative determination of the
reasonableness of rates in the past so far as they are not subject
to trial de novo would be subject to the provisions of section 5 gen
erally but they have been specifically exempted from the segrega
tion provisions of section 5 (c). In the fourth exception the term
"naval" is intended to include adjudicative defense functions of
the Coast Guard and the Bureau of Marine Inspection and Nav
igation, where such functions pertain to national defense.
Section 5 (a) is intended to state minimum requirementa for
the giviDi' of notice to persons who under existfDi' law are
entitled to notice of an agency hearina in a statutory adjudication.
While in most types of proceedings all of the information required
to be given in clauses (1), (2), and (8) may be included in the
"notice of hearing" or other movitig pap~r, in many instances
the agency or other movina' party may not be in position to set
forth all of such information in the moving paper, or perhaps
not even in advance of the hearing, especially the l'matters of
fact and law asserted." The 1lrst sentence of this subsection merely
requires that the informatioD specified should be given at BOOD U
it can be set forth and, in any event, in a sutllciently timely man
ner as to afford those entitled to the information an adequate
opportunity to meet it. The second sentence complements the
first and requires agencies and other parties promptly to reply to
moviDi' papers of private persons or permits agenei.. to require
responsive pleadina' in any proeeediDi'll.
Section 5 (c) applies only to the class of adjudicatory pro
ceedinp included within the scope of section IS, l. e., CUM of
adjudication required byltatute to be determined after opportun
ity for an agency heartna, and then not falling within one of the
six excepted situations listed at the opening of section 5. AI ex
plained in the comments with respect to section 5 generally, thll

180

ATTORNEY GENERAL'S MANUAL

suD.tion does not apply either in proceedings to determine ap
plications for initial licenses or in those to determine the reason
ableness of rates in the pust.
In the cases to which this subsection is applicable, if the
informal procedures described in section 5 (b) (1) are not ap
propriate or have failed, a hearing is to be held as provided in
sections 7 and 8. At such hearings the same ollicers who preside at
the reception of evidence pursuant to section 7 shall make the
recommended decision or initial decision "required by section 8"
except where 8uch officers become unavailable to the agency. The
reference to section 8 is significant. Seetion 8 (a) provides that,
in cases in which the agency hal' not presided at the reception of
the evidence, the officer who presided (or, in cases not subject to
subsection (c) of section 6, an officer or officers qualified to pre
side at hearings pursuant to section 7) Rhall make the initial
or recommended decision, as the case may be. It is plain, therefore,
that ill eases subject to section 5 (c) only the officer who presided
at the hearin,. (unless he is unavailable for reasons beyond the
aweney', control) is eligible to make the initial or recommended
decision, as the case may be.
ThiS 8ubsection further provides that in the adjudicatory hear
fnp covered by it no presiding officer shall consult any person or
party on any fact in issue unless upon notice and opportunity for
all parties to participate (except to the extent required for the
disposition of ex parte matters as authorized by law). The term
"fact In iuue" la used in its technical, litigious sense.
In most of the agencies which conduct adjudicative proceed.
Inp of the types subject to thi, subsection, the examiners are
placed 1ft organizational units apart from those to which the
investigative or prosecuting personnel are assigned. Under this
subsection such an arrangement will become operative in all Ruch
agencies. Further, in the adjudicatory eases covered by section 5
(e), no offtcer, employee. or agent engaged in the performance of
investigative or prosecuting functions for any agency in any case
l'Ihall, in that or a factually rclat(~d case. participate or advise in
the decillion, recommended decision or agency review purl'uant to
section '8 except al'l witness or counsel in public proceedings. 1T0w
ever, section I) (c) doeR not apply to the a,rency itaelf or, in the
case of a multiheaded agency. any member thereof. It would not
preclude, for example, a member of the Interstate Commerce
Commil'lldon perRonally conducting or supervil'ling an Invel'ltigntion
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and subsequently participating in the determination of the
agency action arising out of such investigation.
Section 6 (c), applying as it does only to cases of adjudication
(except determining applications for initial licenses or determining
reasonableneu of rate. in the past) within the scope of section 6
,generally, hu no applfcation whatever to rule making, as detlned in
section 2 (c). As explained in the comment on section 2 (e), rule
making includea a wide variety of subject matters, and within the
scope of thOle matters it is not limited to the formulation of rulea
of general applicability but includes also the formulation of
agency action whether of general or particular application, for
example, the reorganization of a particular company.
Section 6 (d) : Within the scope of section 5 (i. e., in cases of
adjudication required by statute to be determined on the record
after opportunity for an agency hearing, subject to certain ex
ceptions) the agency is authorized to issue a declaratory order to
terminate a controversy or remove uncertainty. Where declara
tory ordera are found inappropriate to the subject matter, no
agency fa required to issue them.
Section 6: Subsection (a), in stating a right of appearance for
the purpose of settlin. or informally determining the matter in
controversy, would not obtain if the agency properly determines
that the respoDsible conduct of public businesa does not permit.
It may be necessary, for example, to set the matter down for
public hearina without preliminary discussion because a statute
or the subject matter or the special circumstancea 80 require.
It i. Dot intended by this provision to require the agency to
give notice to aU interested persona, unleu such notice is other..
wise required by law.
This subsection doea not deal with, or in any way qualify, the
present power of an agency to regulate practice at ita bar. It
expressly providea, moreover, that nothing in the act shall be
construed either to grant or to deny the right of nonlawyers to
appear before agencies in a representative capacity. Control over
this matter remains in the respective agenclea.
Section 8 (b): The tlrst sentence statea existing law. The
second sentence is new.
Section 6 (c) : The first sentence entitles a party to a subpena
upon a statement or showing of eeneral relevance and reasonable
scope of the evidence sought. The second sentence is intended to
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state tile exUUq Jaw with respect to the judicial enforcement of
subpenaa.
gectfon 8 (d) : The statement ot grounds required herein will
be very simple, as contrasted with the more elaborate findings
which are customarily Issued to support an order.
Seetfo21 ,,: This section applies in those cases of statutory hear
InrwlUch are required by sections 4 and 6 to be conducted pur
suant ~ sec:tton 't. Subject to the numerous exceptions contained
in sectlont 4 and '«; they are eases in which an order or rule is to be
made upon the buis of the record tn a statutory hearing.
Section" Cal: The subsection is not intended to disturb pres
ently existinr statutory provisions which expllcity provide for
certatn types of hearing officers. Among such are (1 > joint bear
in" before omeers of the Federal agencies and persons desll'
natedbt olle Or moteSta~, (2) where offtcers of more than one
agency sit; (,$,) quota allotment case. u~der the Agricultural
AdiUIQrletlliA.et ot' 1988. (4) Marin. _Casualty Investfratfon
BdAr~' (I) r.,daters· ot the General Land Offiee. (8) special
bouda set up to review the right!! of disconnected servieemeil
(88 U. 8. C. 6981) and the rights ot veterans to special unemploy
ment compeuatlon' (38 U.S.C. 696h) , and (7) boards of employee.
authMflecfundertb6'Interstate Commerce Act (49 U. S. C.l1 (2)).
Subject to thit qUalftleatlon, section '1 <a> requires that there
shaUpre8Jcfe alth.fdinr ofeviden.e.t· one 01" mOr& examiners
appOfDW AI provided Iii this act, unl_ tlle agency itself or on.
or m* of lbJhembert presides. This pJ'()vtslon ts one of the most
IDiporiaitt provision. In the aet. In many arendes of the Govern
mdt thl* provision may mean the aplJOfntment of a substantial
number of bearing omeel'll having no other duties. The resultlnt
expenee to tbe Gonrnment may be Increased, particularly In
agencieawhere hearings are now conducted by employees of a
subordInate statUI or by employees having duties In addition to
presidlnr at bearings; On the otber hand, It is contemplated that
the Clvit servleeCommission, wblcb is empowered under the
provision. of section 11 to prescribe salaries for hearing omeers,
wiU establl.h various saUary grades in accordance with the nature
and Importance of the duties performed, and win 88sirn those
in the lower grad.. to duties now performed by employees In the
lower bracketli. It may also be possible fat the agencies to re.
orpnlu their staffs 80 a8 to permit the appointment of fun-time
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hearing oftlcers by reducing the number of employees enga~ed
on other duties.
This subsection further provides for withdrawal or removal
of examiners disquali1ied in a partiCUlar proceeding. Some of the
agencies have voiced concern that this provision would permit un
due delay in the conduct of their proceedings because of unneces
sary hearings or other procedure to determine whether aftldavita
of bias are well founded. The provision does not require hearinp
in every instance but simply requires such procedure, formal or
otherwise, sa would be necessary to establish the merita of the
allegations of bias. If it is manifest that the charge is groundJ88I,
there may be prompt disposition of the matter. On the other
hand, if the affidavit appears to have substance, it should be
inquired into. In any event, whatever procedure the agency deems
appropriate must be made a part of the record in the proceedin~
in which the aftldavit is filed.
Section 7 (b): The agency may delegate to a hearing oftleer
any of the enumerated powers with which it is vested. The
enumeration of the powers of hearing officers is not intended to be
exclusive.
Section 7 (c) : The first sentence states the customary rule that
the proponent of a rule or order shall have the burden of proof.
Statutory exceptions to the rule are preserved. Parties shall have
the right to conduct such cross-examination as may be required
for a full and true disclosure of the facts. This is not intended to
disturb the existing practice of submitting technical written
reports, summaries, and analyses of material gathered in field
surveys, and other devices appropriately adapted to the particular
issues involved in specialized proceedings. Whether the a~eney
must in such cases produce the maker of the report depends, as it
does under the present law, on what is reasonable in aU the eir
cumstances.
It may be noted that agencies are empowered, in this sub
section, to dispense with oral evidence only in the typee of pro
ceedinp enumerated; that is, in instances in which normally it II
not necessary to see and hear the witnesses in order properly to
appraise the evidence. While there may be types of proeeedfnp
other than those enumerated in which the oral testimony of the
witnesses is not essential, in such instances the parties generally
consent to submission of the evidence in written form 10 that tile
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inabilitr of the agency to compel submission of written evidence
would not be burdensome.
The provision regarding "evidence in written form" does not
limit the generality of the prevailing principle that "any evidence
may be received"; that is, that the rules of evidence a8 such are
not applicable in administrative proceedings, and that all types
of pertinent evidentiary material may be considered. It is assum
ed, of course, that agencies will, in the words of the Attorney
General's Committee on Administrative Procedure, rely only ot:
such evidence (whether written or oral) as is "relevant, reliable,
and probative." This is meant as a guide, but the courts in review
ing an order are governed by the provisions of section 10 (e),
which states the "substantial evidence" rule.
Section 7 (d): The transcript of testimony and exhibits, to
gether with all papers and requests tiled in the proceeding, shall
constitute the exclusive record for decision, in the cases covered
by section 7. This follows from the proposition that sections 7 and
8 deal only with cases where by statute the decision is to be based
on the record of hearing. Further, section 7 is limited by the excep
tions contained in the opening sentences of sections 4 and 5; ac..
cordlngly, certain special classes of cases, such as those where
decisions rest solely on inspections, tests, or elections. are not cov
ereeJ. The 8eeond sentence of the subsection enables the agency to
take oftteiaJ notice of material facts which do not appear in the re
cord, provided the takiq of such notic. Is stated In the record or
decision. but In such cases any party affected shall, on timely
request, be afforded an opportunity to show the contrary.
Section 8: This section applies to all hearings held under
section 7.
Section 8 (a) : Under this subsection either the agency or a sub
ordinate hearing ofttcer may make the initial decision. As previous
ly observed with respect to subsection (c) of section 6, in cases to
which that subsection is applicable the same officer who person
any presided over the hearina- shall make such decision if it is to
be made by a subordinate hearing officer. The agency may provide
that in an eaaes the agency itself fs to make the initial decision, or
after the hearing it may remove a particular case from a 8ubor
dlnate heann, oftteer and thereupon make the initial decision.
The initial decl.ion of the heanna- oftlcer, in the absence of appeal
to or review by the agency, i. (or beeomel) the decision of the
agency. Upon review the agency may restrict Its decision to quea
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tiona of law, or to the question of whether the findinp are sup
ported by substantial evidence or the weight of evidence, as the
nature of the case may be. On the other hand, it may make entirely
new dndinga either upon the record or upon new evidence which
it takes. It may remand the matter to the hearing officer for any
appropriate further proceedings.
The intention underlying the last sentence of th1B subsection
is to require the adoption of a procedure which will give the
parties an opportunity to make their contentions to the agency
before the issuance of a final agency decision. This sentence
states as a general requirement that, whenever the agency makes
the initial decision without having presided at the reception of the
evidence, a recommended decision shall be filed by the officer
who presided at the heariq (or, in cases not subject to section 6
(c), by any other officer qualified to preside at section 7 hearings) •
However, this procedure need not be followed in rule making or
in determining applications for initial licenses (1) if, in lieu
of a recommended decision by such hearing officer, the agency
issues a tentative decision; (2) if, in lieu of a recommended deci.
sion by such hearing officer, a recommended decision is submitted
by any of the agency's responsible officers; or (3) if, in any event,
the agency makes a record finding that "due and timely execution
of its function imperatively and unavoidably so requires,"
Subsection (c) of section 6, as explained in the comments on
that subsection, does not apply to rule making. The broad scope
of rule makina' is explained in the notes :to subsection (c) of
section 2.
The second exception permits, in proceedings to make rules
and to determine applications for initial licenses, the continuation
of the widespread agency practice of sernng upon the parties,
as a substitute for either an examiner's report or a tentative
agency report, a report prepared by the staff of specialists and
technicians normally, engaged in that portion of the agency's
operations to which the proceeding in question relates. The third
exception permits, in lieu of any sort of preliminary report, the
agency to issue forthwith its final rule or its order granting or
denying an initial license in the emergent instances indicated.
The subsection, however, requires that an examiner issue either
an initial or a recommended decision, as the case may be. in all
cases subject to section 7 except rule making and determining
applications for initial licenses. The act permits no deviation from
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this requirement, unless, of course, the parties waive such
procedure.
Section 8 (b) : Prior to each recommended, initial, or tentative
decision, parties shall have a timely opportunity to submit proposed
findings and conclusions, and, prior to each decision upon agency re
view of either the decision of subordinate officers or of the agency's
tentative decision, to submit exceptions to the initial, recommended,
or tentative decision, as the case may be. Subject to the agency's
rules, either the proposed findings or the exceptions may be oral
in form where such mode of presentation is adequate.
Section 9: Subsection (a) is intended to declare the existing
law. Subsection (b) is inteuded to codify the best existing law
and practice. The second sentence of subsection (b) is not intended
to apply to temporary licenses which may be issued pending the
determination of applications for licenses.
Section 10: This section, in general, declares the existing law
concerning judicial review. It provides for judicial review except
insofar as statutes preclude it, or insofar as agency action is by
law committed to agency discretion. A statute may in terms
preclude judicial review or be interpreted as manifesting a con
gressional intention to preclude judicial review. Examples of
such interpretation are: Switchmen's Union of North America v.
National Mediation Board (320 U. S. 297) ; American Federation
of Labor v. National Labor Relations Board (308 U. S. 401);
Butte, Anaconda & Pacific Railway Co. v. United States (290 U.
S. 127). Many matters are committed partly or wholly to agency
discretion. Thus, the courts have held that the refusal by the
National Labor Relations Board to issue a complaint is an exer
cise of discretion unreviewable by the courts (Jacobsen v. National
Labor Relations Board, 120 F. (2d) 96 (C. C. A. 3d); Marine
Engineers' Beneficial Assn. v. National Labor Relations Board,
decided April 8, 1943 (C. C. A. 2d). certiorari denied, 320 U. S.
777). In this act, for example, the failure to grant a petition filed
under section 4 (d) would be similarly unreviewable.
Section 10 (a): Any person suffering legal wrong because
of any agency action, or adversely affected or aggrieved by such
action within the meaning of any relevant statute, shall be entitled
to judicial review of such action. This reflects existing law. In
Alabama Power Co. v. Ickes (302 U. S. 464), the Supreme Court
stated the rule concerning persons entitled to judicial review.
Other cases having an important bearing on this subject are
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Maasachmetta v. Mellota (262 U. S. 447), The Chicago Junction
Case (264 U. S. 268), Sprunt & Son v. United Statea (281 U. S.
2(9), and Perkif&B v. Luk6f&B Steel Co. (310 U. S. 113). An im

portant decision interpretinB the meaninB of the terms "aggrieved"
and "adversely affected" is Federal Communicatio1l8 Commission
v. SaMe-r. Bro•. Radio Staticm (309 U. S. 470).
Section 10 (b) : This subsection requires that, 'where a specific
statutory method is provided for reviewing a given type of case in
the courts, that procedure shall be used. If there is no such pro
cedure, or if the procedure is inadequate (i. e., where under exist.
inB law a court would regard the special statutory procedure as
inadequate and would grant another form of relief), then any
applicable procedure, such as prohibitory or mandatory injunction,
declaratory judgment, or habeas corpus, is available. The final
sentence of the subsection indicates that the question of the
validity of an agency action may arise in a court proceeding to en
force the agency action. The statutes presently provide various
procedures for judicial enforcement of ageney action, and nothing
in this act is intended to disturb those procedures. In such a pro
ceeding the defendant may contest the validity of the agency action
unless a prior, adequate, and exclusive opportunity to contest or
review validity has been provided by law.
Section 10 (c): This subsection states (subject to the pro
visions of section 10 (a» the acts which are reviewable under
section 10. It is intended to state existing law. The last sentence
makes it clear that the doctrine of exhaustion of administrative
remedies with respect to finality of agency action is intended to
be applicable only (1) where expressly required by statute (as,
for example, is provided in 49. U. S. C. 17 (9» or (2) where the
agency's rules require that decisions by subordinate officers must be
appealed to superior aBency authority before the decision may be
regarded as final for purposes of judicial review.
Section 10 (d): The 1lrst sentence statel existing law. The
second sentence may be said to change existing law only to the
extent that the language of the opinion in Scripp.-Howa.rd Ra.dio,
Inc. v. Federal Communications CommisBiotl (816 U.S. 4, 14), may
be interpreted to deny to reviewing courts the power to permit
an applicant for a renewal of a license to continue to operate as
if the original license had not expired, pending conclusion of the
judicial review proceedings. In any event, the court must find,
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of cOUfse. tha.t grunting of interim relief is nl'cc~sary to prevent

irrellurable injury.
Section 10 (e) : This declares the existing law concerning the
~cope of judicial review. The power of the court to direct or
compel agency action unlawfully withheld or unreasonably de
lared i8 not intended to confer any nonjudicial functions or to
narrow the principle of continuous administrative control enunci
ated by the Supreme Court in Federal COlnlllllllicatioll,B CommiB·
sion v. PottBville Broodca.stillO Co. (309 U. S. 134). Clause (5) is
intented to embody the Jaw as declared. for example. in Consoli
datfd Edi~ola Co. v. National Labor Relatioll.'I Board (306 U. S.
197). Tbere the Chief Juatice said: "Substantial evidence is more
than a mere scintilla. It means such relevant evidence as a rea.
sonable lllind might accept all adequate to support, conclusion
(p.229) • • • assurance of a desirable flexibility in admin
istrative procedure does not go so Car as to justify orders with
out a basis in evidence_havin, rational probative force" (p.230).
The.laat sentence of this section makee it clear that not every
failure to ob~rve the requirements of thia statute or of the law
. isipac) facto fatal to the validity of an order. The statute adopts.
the rule now well established aa a matter of common law in aU
jurisdictions that error is not fatal unless prejudiciaL
Sec. 11 : .This section provides for the appointmen4 compensa
tio~, ~Dct tenure' of examiners who . ~ilI preside over hearin..
and render decisions pursuant to seetiOll. '1 and 8. The section
provide.t .tha. appointments shall be made "subject to the civil
sern~and other laws to the extent not inconsistent with this
act·... Appufntments are to be made by the respective employing
agencies of Personnel determined bY' the Civil Service CommiSsion
to be quaUfied·and competent examiners. TIlt examiners appointed
ant to serve only as examiners except that, In particular instance.
(especially whete the volume of hearing. under a given statute
or in a given agency is not very great). examiners may be ....
Hiarned additional duti~ which are not incoDsil'ltcnt with or which
do not interfere with their duties aM cxaminerli. To insure equality
of participation amon., examiners in the hearing and decision
of caKes. the agencies are required to use them in rotation so far
all may be practicable.
Examiners are llubject to removal only for ~ood CRUse "estab
lish.!rI and d~tflrminml" hy the Commhlldon. Tlw Commit"don must
aff.mJ the examiner a h(!arinK. if requc...tecl. and mUKt rCl~t its
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decision solely upon the basis of the record of such hearing. It
should be noted that the hearing and the decision are to be conducted and made pursuant to the provisions of section 7 and 8.
Section 11 provides further that the Commission shall prescribe the compensation of examiners, in accordance with the
,compenSation schedules provided in the Classification Act, except
that the efficiency rating system set forth in that act shall not be
applicable to examiners.
Sec. 12: The first sentence of section 12 is intended simply to
indicate that the act will be interpreted as supplementing constitutional and legal requirements imposed by existina law.
The section further provides that "no subsequent legislation
shall be held to supersede or modify the provisions of this act
except to the extent that such legislation shall do so expressly". It
is recognized that no congressional legislation can bind subsequent sessions of the Congress. The present act can be repealed
in whole or in part at any time after its passage. However, the
act is intended to express general standards of wide applicability.
it is believed that the courts should as a rule of construction
interpret the act -as applicable on a broad basis, unless some
subsequent act clearly provides to the contrary.

